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33-6016 


34-15503 


SIPA-83 


FINAL RULES AMENDING VARIOUS 
RULES UNDER THE FEDERAL SECU- 
RITIES LAWS TO REQUIRE THAT 
EACH PAGE OF ALL DOCUMENTS 
FILED UNDER THOSE LAWS BE 
NUMBERED SEQUENTIALLY FROM 
THE FACING PAGE OF THE FILING 
FORM THROUGH THE LAST PAGE 
OF THAT DOCUMENT, INCLUDING 
ANY EXHIBITS OR ATTACHMENTS 
THERETO 


PROPOSED RULES DEALING WITH 
OPTIONS TRADING BY USE OF THE 
FACILITIES OF A NATIONAL SECU- 
RITIES EXCHANGE [File No. S7- 
769 — Comment Period Expires 
2/21/79] 


APPROVAL OF RULES SUBMITTED 
BY THE SECURITIES INVESTOR 
PROTECTION CORPORATION ES- 
TABLISHING, FOR THE PURPOSE 
OF SIPC PROTECTION, THE VARI- 
OUS SEPARATE CAPACITIES IN 
WHICH A CUSTOMER MAY HOLD 
MORE THAN ONE ACCOUNT, EACH 
ELIGIBLE FOR THE MAXIMUM 
AMOUNT OF SIPC PROTECTION .... 





OPINION 








SIGNIFICANT ITEMS 
RULES 








The following releases relate to self-regulatory 
rule proposals and/or adoptions. 








34-15501 


MOSHE AVRAAM SHALTIEL 


Where salesman of exchange member 
firm agreed with customer to share in 
profits and losses on certain trades in 
customer’s account, held, exchange’s 
finding of violation sustained, and 
sanction affirmed. 
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Title 17—Commodity and Securities Exchanges 


CHAPTER II—SECURITIES AND EXCHANGE COM- 
MISSION 


(Release Nos. 33-5973A, 34-1513A, 35-20699A, 
IC-10389A, AS-254A] 


PART 210—FORM AND CONTENT OF FINANCIAL 
STATEMENTS, SECURITIES ACT OF 1933, SECURI- 
TIES EXCHANGE ACT OF 1934, PUBLIC UTILITY 
HOLDING COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION ACT OF 
1975 


Requirements for Form and Content of Financial 
Statements of Bank Holding Companies and Banks 


AGENCY: Securities and Exchange Commission. 
ACTION: Correction. 


SUMMARY: This document corrects FR Doc. 
78-25887 appearing on pages 41022 thorugh 41028 in 
the FEDERAL REGISTER of September 14, 1978. In 
§210.9-02-5(c)(4) in the middle column on page 41025 
the reference at the end of the sentence to §210.9-04 
(c)(1) should be §210.9-04(c). 

DATE: January 15, 1979. 

FOR FURTHER INFORMATION CONTACT: Lawrence 
J. Bloch, Office of the Chief Accountant, Securities 
and Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549, (202) 472-3782. 


George A. Fitzsimmons 
Secretary 








SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6015/January 12, 1979 


In the Matter of 


ISHAM, LINCOLN & BEALE PROFIT-SHARING PLAN 
AND TRUST 

One First National Plaza 

Forty Second Floor 

Chicago, IL 60603 
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(18-27) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT INTER- 
ESTS OR PARTICIPATIONS IN THE ISHAM, LINCOLN 
& BEALE PROFIT-SHARING PLAN AND TRUST 


Isham, Lincoln & Beale, a law firm organized as a 
partnership under the laws of the state of illinois 
(“Applicant”), filed an application on November 13, 
1978, for an exemption from the registration require- 
ments of the Securities Act of 1933 (“Act”) for partici- 
pations or interests issued in connection with the 
Isham, Lincoln & Beale Profit-Sharing Plan and Trust 
(“Plan”). 


On December 12, 1978, a notice was issued (Securi- 
ties Act Release No. 6005; of the filing of the applica- 
tion. The notice gave interested persons an opportuni- 
ty to request a hearing and stated that an order 
disposing of the application would be issued as a 
matter of course unless a hearing should be ordered. 
No request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in connec- 
tion with the Plan shall not be subject to the require- 
ments of Section 5 of the Act effective forthwith, 
provided that the Internal Revenue Service makes a 
favorable determination with respect to the continued 
tax-qualified status of the Plan. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15502/January 17, 1979 


PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20891/January 17, 1979 





TRUST INDENTURE ACT OF 1939 
Release No. 522/January 17, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10563/January 17, 1979 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 660/January 17, 1979 


AGENCY RULES RELATING TO CERTAIN FORMAL 
REQUIREMENTS FOR FILING OF DOCUMENTS 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 


SUMMARY: The Commission is amending various 
rules under the federal securities laws to require that 
each page of all documents filed under those laws be 
numbered sequentially from the facing paye of the 
filing form through the last page of that document, 
including any exhibits or attachments thereto. These 
amendments are designed to conform all filings 
received by the Commission to the requirements for 
implementation of the Commission’s Micrographic 
Conversion Program. 


EFFECTIVE DATE: March 9, 1979 


FOR FURTHER INFORMATION CONTACT: Roderic 
L. Woodson, Special Counsel, Office of Reports and 
information Services, Securities and Exchange Com- 
mission, Washington, D.C. 20549 (202-523-5530). 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of certain amendments to Rule 403 (17 CFR 
230.403) under the Securities Act of 1933 (15 U.S.C. 
§77a et seq.); Rule 240.0-3 (17 CFR 240.0-3) under 
the Securities Exchange Act of 1934 (15 U.S.C. § 78a 
et seq.); Rule 22 (17 CFR 250.22) under the Public 
Utility Holding Company Act of 1935 (15 U.S.C. §79 et 
seq.); Part 260 (17 CFR 260) under the Trust Indenture 
Act of 1939 (15 U.S.C. § 77aaa et seq.); Rule 0-2 (17 
CFR 270.0-2) under the Investment Company Act of 
1940 (15 U.S.C. §80a et seq.); and Rule 0-4 (17 CFR 
275.04) under the Investment Advisers Act of 1940 (15 
U.S.C. §80b et seq.). The amendments are designed 
to conform all filings received by the Commission to 
the requirements for implementation of the Commis- 
phics Program” or “Program”.) As developed, the 
Micrographics Program involves the conversion of all 
micrographics Program involves the conversion of all 
hard-copy filings received by the Commission under 
the Federal Securities laws to microform storage 
mediums. Upon completion of the Program, the Com- 
mission will maintain its official documents on film 
and dispose of all hard-copy documents after a period 
of time. In order to fully implement the Program, 


sequential page numbering of all documents filed is 
necessary to ensure the page and image verification 
procedures established under the Program. In the 
absence of an adequate verification procedure, the 
Commission’s ability to authenticate documents in its 
possession may be substantially impaired. It should 
be noted, however, that the sequential numbering of 
filings required by these amendments are supple- 
mental to internal numbering of any particular exhibit 
or attachment contained in a specific filing. The 
amendments require only the original document to be 
numbered sequentially. It is not necessary to number 
duplicate originals or conformed copies. 


Aithough no particular numbering process is required, 
it will facilitate the implementation of the 
Micrographics Program if legible handwritten, typed, 
stamped, or printed sequential numbering systems — 
are utilized. The insertion of pages with sub- 
numbering systems (for example, pages 10a, 10b, 
10c) should be avoided. The numbering of each filed 
document and exhibits and attachments thereto need 
not correspond to the numbering in any subsequently 
filed document. Thus, for example, the numbering in 
a final prospectus need not be the same as that in a 
preliminary prospectus. 


Prior public notice and comment are not required 
under the Administrative Procedure Act (5 USC 553) 
as these rules are amendments to the Commission’s 
rules of procedure and practice. See, 5 USC 553 (b) 
(A). However, because the nature of this rule-making 
will require some measure of preparation by regis- 
trants, the effective date of the rule will be postponed 
for a period of forty-five (45) days. 


Accordingly, the Commission adopts the following 
amendments effective on March 9, 1979, pursuant to 
15 USC 77s (48 Stat. 85); 15 USC 78w (48 Stat. 901); 
15 USC 79c and 79t (49 Stat. 810, 833); 15 USC 77eee, 
77gg99, 77nnn, 77sss (53 Stat. 1154, 1156, 1167, 1173); 
15 USC 80w-37, 30c-39 (54 Stat. 841, 342); 15 USC 
80b-3, 80b-4, 80b-11 (54 Stat. 850, 852, 855). 


TEXT OF AMENDMENTS — 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


Section 230.403 is amended by adding paragraph (d) 
to read as follows: 


§230.403 Requirements as to paper, printing, and 
language. 
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(d) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all regis- 
trations, applications, statements, reports, or other 
documents filed under the Securities Act of 1933, as 
amended, shall be numbered sequentially (in addition 
to any internal numbering which otherwise may be 
present) by handwritten, typed, printed, or other legi- 
ble form of notation from the facing page of the docu- 
ment through the last page of that document and any 
exhibits or attachments thereto. Further, the total 
number of pages contained in a numbered original 
shall be set forth on the first page of the document. 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


Section 240.0-3 is amended by designating the 
existing paragraph as (a) and adding paragraph (b) to 
read as follows: 


§240.0-3 Filing of material with the Commission 


(a) All papers required to be filed with the 
Commission pursuant to the Act or the rules and 
regulations thereunder shall be filed at the principal 
office in Washington, D.C. Material may be filed by 
delivery to the Commission, through the mails or 
otherwise. The date on which papers are actually 
received by the Commission shall be the date of filing 
thereof if all of the requirements with respect to the 
filing have been complied with, except that if the last 
day on which papers can be accepted as timely filed 
falls on a Saturday, Sunday or holiday, such papers 
may be filed on the first business day following. 


(b) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all 
registrations, applications, statements, reports, or 
other documents filed under the Securities Exchange 
Act of 1934, as amended, shall be numbered 
sequentially (in addition to any internal numbering 
which otherwise may be present) by handwritten, 
typed, printed or other legible form of notation from 
the facing page of the document through the last page 
of that document and any exhibits or attachments 
thereto. Further, the total number of pages contained 
in a numbered original shall be set forth on the first 
page of the document. 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Section 250.22 is amended by adding paragraph (e) to 
read as follows: 
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§250.22 Applications and declarations. 


(e) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all 
registrations, applications, statements, reports, or 
other documents filed under the Public Utility Holding 
Company Act of 1935, as amended, shall be numbered 
sequentially (in addition to any internal numbering 
which otherwise may be present) by handwritten, 
typed, printed, or other legible form of notation from 
the facing page of the document through the last page 
of that document and any exhibits or attachments 
thereto. Further the total number of pages contained 
in a numbered original shall be set forth on the first 
page of the document. 


PART 260—GENERAL RULES AND REGULATIONS, 
TRUST INDENTURE ACT OF 1939 


Part 260 is amended by adding a new section to read 
as follows: 


§260.0-4 Sequential numbering of documents filed 
with the Commission. 


The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all 
registrations, applications, statements, reports, or 
other documents filed under the Trust Indenture Act 
of 1939 shall be numbered sequentially (in addition to 
any internal numbering which otherwise may be 
present) by handwritten, typed, printed, or other 
legible form of notation from the facing page of the 
document through the last page of that document and 
any exhibits or attachments thereto. Further, the total 
number of pages contained in a numbered original 
shall be set forth on the first page of the document. 


PART 270—RULES AND REGULATIONS, INVEST- 
MENT COMPANY ACT OF 1970 


Section 270.0-2 is amended by adding paragraph (h) 
to read as follows: 


§270.0-2 General requirements of papers and 
applications. 


(h) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all regis- 
trations, applications, statements, reports, or other 





documents filed under the Investment Company Act 
of 1940, as amended, shall be numbered sequentially 
(in addition to any internal numbering which other- 
wise may be present) by handwritten, typed, printed, 
or other legible form of notation from the facing page 
of the document through the last page of that 
document and any exhibits or attachments thereto. 
Further, the total number of pages contained in a 
numbered original shall be set forth on the first page 
of the document. 


PART 275—RULES AND REGULATIONS, 
MENT ADVISERS ACT OF 1940 


INVEST- 


Section 275.0-4 is amended by adding paragraph (i) to 
read as follows: 


§275.0-4 General requirements of papers and applica- 
tions. 


(i) The manually signed original (or in the case of 
duplicate originals, one duplicate original) of all regis- 
trations, applications, statements, reports, or other 
documents filed under the Investment Advisers Act of 
1940, as amended, shall be numbered sequentially (in 
addition to any internal numbering which otherwise 
may be present) by handwritten, typed, printed, or 
other legible form of notation from the facing page of 
the document through the last page of that document 
and any exhibits or attachments thereto. Further, the 
total number of pages contained in a numbered 
original shall be set forth on the first page of the 
document. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15135A/January 15, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 5973A/January 15, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15491/January 12, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY AMERICAN STOCK 
EXCHANGE, INCORPORATED 


File No. SR-Amex-78-29 


The American Stock Exchange, Inc. (“Amex”) submit- 
ted on December 28, 1978, a proposed rule change 
under Rule 19b-4 to rescind Amex Rule 929 to 
accomodate a modification in Amex’s policy 
concerning employees’ securities transactions. Pres- 
ent Amex policy prohibits employees from effecting 
certain securities transactions, including transactions 
in any option, whether or not listed on the Amex. Rule 
929 prohibits member firms from carrying options 
accounts for Exchange employees. After the proposed 
rescission of Rule 929, Amex policy would permit 
employees to effect options transactions where 
neither the option nor the underlying security is 
traded on the Amex floor. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the Com- 
mission may summarily abrogate such rule change if 
it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the Com- 
mission, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-Amex-78- 
29. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provisions 
of 5 U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15492/January 12, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-1978-35 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on December 22, 1978, a 
proposed rule change under 19b-4 to establish a 
schedule of late filing charges for CBOE members 
subject to Securities Exchange Act (“SEA”) Rule 
17a-10 filing requirements. The proposal is intended 
to make explicit in the CBOE rules the obligation of 
members subject to SEA Rule 17a-10 to file, in a 
timely manner, reports of financial condition on Form 
X-17A-5, and to defray the cost of dealing with 
members who have been delinquent in their filings. 
The possibility of formal disciplinary action by the 
CBOE against delinquent members would remain as 
an alternative to the charge, especially in the case of 
aggravated or repeated failures to file the required 
financial reports in a timely manner. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the Com- 
mission may summarily abrogate such rule change if 
it appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
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Exchange Commission, 500 North Capito! Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CBOE-1978-35. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15493/January 12, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE OPTIONS CLEARING CORPORATION 


(File No. SR-OCC-79-1) 


The Options Clearing Corporation (“OCC”) submitted 
on January 4, 1979, a proposed rule change, pursuant 
to Rule 19b-4 under the Securities Exchange Act of 
1934. OCC indicates that the purpose of the proposed 
rule change is to permit OCC to elect to charge to its 
current earnings losses which would otherwise be 
required to be charged pro rata against the Clearing 
Fund Contributions of its Clearing Members. In recent 
years, OCC has followed a practice of refunding to 
Clearing Members, in the form of clearing fee rebates, 
most of its current earnings. The proposed rule 
change would permit OCC to use those earnings to 
discharge obligations to which its Clearing Members 
would otherwise be subject, instead of refunding 
them. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 





Washington, D.C. 20549. Reference should be made 
to File No. SR-OCC-79-1. 


Copies of the submission, with accompanying 
exhibits, and of all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15494/January 12, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INCORPORATED 


File No. SR-MSE-78-30 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on December 21, 1978, a proposed rule 
change under Rule 19b-4 to effect a merger with the 
options market of the Chicago Board Options 
Exchange, Incorporated (“CBOE”) and to amend 
MSE’s governing documents to conform to the 
combined exchange. ! 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons submitting comments are 





1The CBOE has filed a comparable proposed rule 
change seeking approval of the proposed merger and 
of amendments to its governing documents. See 
Notice of Filing of Proposed Rule Change by the 
Chicago Board Options Exchange, Incorporated, (File 
No. CBOE-78-34). 


encouraged to address (i) whether the proposed 
action is an expansion or material alteration of an 
existing options program within the meaning of the 
options moratorium*, and (ii) whether the proposed 
action imposes any burden on competition not neces- 
sary or appropriate in furtherance of the purposes of 
the Act.? Persons desiring to make written comments 
should file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-MSE-78-30. 


As a result of its preliminary review of the Proposals, 
the Commission believes additional time is needed to 
evaluate the issues involved which raise a number of 
substantial questions. These issues require extended 
consideration before any determination is made to 
approve the rule proposals or to institute proceedings, 
pursuant to Section 19(b)(2) of the Act, to determine 
whether they should be disapproved. 


Accordingly, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends till 90 days from 
the date of publication of notice in the Federal 
Register (which is expected to be during the week of 
January 15, 1979) the time period within which’ the 
Commission must take action on the above-referenced 
proposed rule change. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 9552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above mentioned self-regulatory organi- 
zation. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








2See Securities Exchange Act Release No. 14878 
(June 22, 1978). 


315 U.S.C. 78f(b)(8) and Form 19b4A. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15495/January 12, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-78-34 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on December 20, 1978, a 
proposed rule change under Rule 19b-4 to effect a 
merger with the options market of the Midwest Stock 
Exchange, Incorporated (‘‘MSE’’) and to amend 
CBOE’s governing documents to conform to the 
combined exchange.! 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons submitting comments are 
encouraged to address (i) whether the proposed 
action is an expansion or material alteration of an 
existing options program within the meaning of the 
options moratorium*, and (ii) whether the proposed 
action imposes any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of the Act. 


Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE-78- 
34. 


As a result of its preliminary review of the Proposals, 
the Commission believes additional time is needed to 
evaluate the issues involved which raise a number of 





1The MSE has filed a comparable proposed rule 
change seeking approval of the proposed merger and 
of amendments to its governing documents. See 
Notice of Filing of Proposed Rule Change by the Mid- 
west Stock Exchange, Incorporated, (File No. 
SR-MSE-78-30). 


2See Securities Exchange Act Release No. 14878 
(June 22, 1978). 
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substantial questions. These issues require extended 
consideration before any determination is made to 
approve the rule proposals or to institute proceedings, 
pursuant to Section 19(b)(2) of the Act, to determine 
whether they should be disapproved. 


Accordingly, the Commission, pursuant to Section 
19(b)(2) of the Act, hereby extends till 90 days from 
the date of publication of notice in the Federal 
Register (which is expected to be during the week of 
January 15, 1979) the time period within which the 
Commission must take action on the above-referenced 
proposed rule change. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 9552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above mentioned self-regulatory organi- 
zation. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15496/January 15, 1979 


Notices have been issued giving interested persons 
until February 16 to comment on the applications 
requesting withdrawal of the common stock of THE 
MANHATTAN LIFE CORPORATION (par value $2.00) 
and RLC Corporation (par value $1.00) from listing 
and registration on the American Stock Exchange, 
Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15497/January 15, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL SECURITIES CLEARING CORPORA- 
TION 





File No. SR-NSCC-78-13) 


National Securities Clearing Corporation (“NSCC”) 
submitted on January 2, 1979, a proposed rule 
change, pursuant to Rule 19b-4 under the Securities 
Exchange Act of 1934. The proposed rule change 
would permit certain aspects of the operatior of 
Buy-ins of securities transactions executed in the 
over-the-counter market to be accomplished in the 
SCC Division in a similar manner as these operations 
were formerly accomplished in NSCC’s NCC Division. 


NSCC has requested the Commission to exercise its 
authority under Section 19(b)(2) of the Securities 
Exchange Act of 1934, as amended (the Act”) to 
approve the proposed rule change prior to the thirtieth 
day after the date of publication of notice in the 
Federal Register. Section 19(b)(2) of the Act requires 
the Commission to find good cause for so doing and 
to publish its reasons for so finding. NSCC believes 
that accelerated approval is necessary because of the 
significant exposure which SCC Division participants 
face until the rule change can become effective. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 15, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NSCC-78-13. 


Copies of the submission, with accompanying exhi- 
bits and of all written comments will be available for 
public inspection at the Securities and Exchange 
Commission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing will also 
be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15498/January 16, 1979 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY THE NATIONAL ASSOCIATION 
OF SECURITIES DEALERS, INC. 


File No. SR-NASD-78-16 


The National Association of Securities Dealers, Inc. 
(the “NASD”) submitted on December 27, 1978, 
Amendment No. 1 to a proposed rule change under 
Rule 19b-4 to amend Schedule C under Article |, 
Section 2 of its By-Laws to create several new 
categories of limited principal registration and to 
provide for specialized principal qualification exami- 
nations for those various categories. Notice of this 
proposed rule change was given in Securities 
Exchange Act Release No. 15283 (October 27, 1978) 
and in the Federal Register, 43 FR 51154 (November 2, 
1978). The NASD has described the changes made by 
Amendment No. 1 as technical and clarifying in 
nature. 


Publication of the notice of Amendment No. 1 is 
expected to be made in the Federal Register during 
the week of January 22, 1979. In order to assist the 
Commission to determine whether to approve the pro- 
posed rule change, as amended, or institute proceed- 
ings to determine whether it should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 15 days from the date of publication of notice 
of Amendment No. 1 in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-78-16. 


Copies of the proposed rule change, as amended, all 
subsequent amendments, all written statements with 
respect to the proposed rule change and amendments 
to it which are filed with the Commission, and of all 
written communications relating to the proposed rule 
change, as amended, between the Commission and 
any person, other than those which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. § 552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing, as amended, and of any subsequent 
amendments, will also be available at the principal 
office of the NASD. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15499/January 16, 1979 


An order has been issued granting the application 
requesting withdrawal of the common stock of Veeco 
Instruments, Inc. (par value $1.00) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15500/January 16, 1979 


A notice has been issued giving interested persons 
until February 16 to comment on the application to 


withdraw the common stock of SFM Corporation 
($1.00 par value) from listing and registration on the 
Boston Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15501/January 17, 1979 


Admin. Proc. File No. 3-5355 

In the Matter of the Application of 

MOSHE AVRAAM SHALTIEL 

2100 N. Lincoln Park West 

Chicago, Illinois 

For Review of Disciplinary Action Taken by the 
NEW YORK STOCK EXCHANGE, INC. 
OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE—REVIEW OF 
DISCIPLINARY PROCEEDINGS 
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Conduct Inconsistent with Just and Equitable 
Principles of Trade. 


Sharing of Profits and Losses in Customer’s Account 


Where salesman of exchange member firm agreed 
with customer to share in profits and losses on 
certain trades in customer’s account, he/d, exchange’s 
finding of violation sustained, and sanction affirmed. 


APPEARANCES: 


Allen Barry Witz, Jack H. Oppenheim, and Dolores H. 
Dohm, of Arvey, Hodes, Costello & Burman, for 
Moshe Avraam Shaltiel. 


Bruno Lederer and Michael Krevor, for the New York 
Stock Exchange, Inc. 


Moshe Avraam Shaltiel, who during the relevant 
period was a salesman in the Chicago office of Kidder 
Peabody & Co., Inc., appeals from disciplinary action 
taken against him by the New York Stock Exchange 
(“Exchange”). The Exchange found that Shaltiel 
engaged in conduct inconsistent with just and 
equitable principles of trade by agreeing to share in 
the profits and losses on certain securities purchased 
in a customer’s account. It censured Shaltiel and 
suspended him from employment with any member or 
member organization for three months. 


The facts in this matter are hotly disputed. On the 


basis of our independent review of the record, we 
make the following findings.make the following 
findings. 


in July 1973, one Burt Abramowitz, a customer of 
Shaltiel, moved from Chicago to New York but kept a 
margin account with Shaitiel in Chicago. The two men 
kept in touch thereafter through frequent telephone 
conversations. Shaltiel claimed that he could make 
Abramowitz a lot of money, and continually urged 
him to be more aggressive and trade more frequently. 
Shaltiel stated that, if Abramowitz were concerned 
about the risk, they could “go partners” on trades in 
Abramowitz’s account. 


In Decermber 1973, Shaltiel told Abramowitz that he 
had been following the stock of Ponderosa Systems, 
Inc. for some time and thought that a purchase should 
be made within the next few days. Abramowitz 
authorized Shaltiel to purchase the stock for 
Abramowitz’s account on a partnership basis, the 
agreement being that they would share equally in the 
profit or loss resulting from the transaction. Pursuant 





to this arrangement, Shailtiel purchased 500 shares of 
Ponderosa for Abramowitz’s account on December 26. 


Subsequently, Shaltiel continued to urge Abramowitz 
to trade more actively. He asked Abramowitz to give 
him discretionary authority to make purchases rather 
than waiting for trades to be authorized, stating that 
in the interval “the stock [might go] up a point or 
two.” Abramowitz agreed to give Shaltiel such 
authority with respect to two securities, Del Monte 
Properties Co. and Guardian Mortgage Investors, as to 
which Shaltiel claimed to have special expertise. The 
two men agreed that these securities would be 
purchased on the same partnership basis they had 
employed with respect to the purchase of Ponderosa. 
Shaltiel accordingly purchased for Abramowitz’s 
account 200 shares of Del Monte on February 27, 
1974, 900 shares of Guardian on March 28, and 200 
shares of Del Monte on April 5. 


From the outset, the partnership trades made by 
Shaltiel and Abramowitz fared badly. On January 24, 
1974, the Ponderosa shares were sold at a loss of 
nearly $6,000. In several subsequent conversations, 
Abramowitz asked Shaltiel to pay his share of that 
loss but Shaltiel simply told him to be patient. When 
Guardian dropped in price, Abramowitz urged Shaltiel 
to sell but Shaltiel disagreed because he thought the 
stock was “going to come back.” From May to 
November 1974, Abramowitz made numerous 
unsuccessful efforts to get Shaltiel to settle their 
account. 


In November 1974, realizing that it was going to be 
very difficult to collect any money from Shaltiel and 
that there was no witness to the partnership 
arrangement, Abramowitz approached Joseph Breslin, 
an official at the company where Abramowitz was 
then employed. He explained the situation to Breslin 
and asked him to listen in on a telephone call to 
Shaltiel. Breslin agreed and, on November 27, listened 
on an extension while Abramowitz called Chicago. 
According to Breslin, a receptionist answered 
“Kidder, Peabody” and, at Abramowitz’s request, 
Shaltiel was then put on the line. Breslin heard 
Abramowitz say that he needed money since he had 
just purchased a home and ‘had to have an 
accounting.” Shaltiel agreed to this, stating that he 
would get the papers from his secretary and get back 
to Abramowitz in a week to 10 days. As in the case of 
two subsequent telephone conversations, Shaltiel was 
unaware that Breslin was listening. 


Abramowitz heard nothing further from Shaitiel. 
Finally, on February 19, 1975, Abramowitz wrote a 
letter to Shaltiel at Kidder setting forth a detailed 
calculation of Shaltiel’s obligations under the partner- 
ship arrangement. The letter stated that Shaltiel owed 


Abramowitz $16,308, consisting of half the loss on 
Ponderosa and half the cost of the Del Monte and 
Guardian stock, which remained in Abramowitz’s 
account.! 


On February 24, Shaltiel telephoned Abramowitz, and 
Breslin listened to the conversation. Shaltiel acted 
quite upset and stated that, although Abramowitz’s 
letter had been marked “Personal and Confidential,” it 
had been opened by Kidder’s office manager in 
accordance with the firm’s standard procedure. He 
stated that he would “have to deny everything” and asked 
Abramowitz to send another letter retracting the first 
one. Abramowitz apologized, stating that he did not 
know that his letter would be opened by Kidder. How- 
ever, he refused to send another letter because the 
account had not yet been settled. Shaltiel assured him 
that it would be, but stated that he could not do any- 
thing until a rescinding letter was sent. 


During the week of March 31, Abramowitz had several 
more telephone conversations with Shaltiel. Abramo- 
witz threatened Shaitiel with legal action and, for the 
first time, told Shaltiel that he had a witness to their 
arrangement. On April 4, Breslin listened in on a third 
conversation between Abramowitz and Shaltiel. This 
time Shaltiel offered Abramowitz $8,000, stating that 
this was all the money he could raise quickly and that 
“he would try to do other things to make up the 
difference.” Abramowitz refused Shaltiel’s offer, and 
no payment was ever made. 


Shaitiel denies that he had any partnership 
arrangement with Abramowitz and attacks Abramo- 
witz’s testimony as unworthy of belief. However, even 
apart from the corroboration provided by Breslin,2 we 
find Abramowitz’s testimony consistent and credible 
in its significant aspects while that of Shaltiel is 


directly contradicted by documentary evidence in the 
record. 





1An additional claim was made for $707, representing 
Shaltiel’s share of the interest charges in excess of 
the dividends that had been paid. 


2Shaltiel points to an affidavit from Breslin, attached 
to Shaltiel’s brief, which raises a question as to 
whether the voice Breslin overheard on the telephone 
was that of Shaltiel. Shaltiel obtained the affidavit 
after hearings had been held before an Exchange 
hearing panel but prior to the time that a committee of 
the Exchange’s Board of Directors heard Shaltiel’s 
appeal. There is no indication in the record that 
Shaltiel, who was represented by counsel! throughout 
these proceedings, ever requested the Exchange to 
hold additional evidentiary hearings so that the 
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Shaltiel testified that he received Abramowitz’s letter 
of February 19, 1975 unopened, and that, after he read 
it, he showed it to Kidder’s office manager, a fact 
which that official verified. This, of course, was con- 
trary to the story Shaltiel told Abramowitz in an effort 
to obtain a letter of retraction. On February 26, 
Shaltiel sent Abramowitz a letter denying the 
existence of any partnership. According to Shailtiel, he 
did not speak to Abramowitz until Abramowitz called 
him after receiving Shaltiel’s letter of February 26. At 
that time Abramowitz allegedly apologized for his 
letter of February 19, stating that it was “nothing 
personal,” that he needed money, and that this was a 
way to obtain it “from a brokerage house that [was] 
very wealthy.” Shaltiel testified that he advised Kidder 
of this conversation and was told not to have any 
more conversations with Abramowitz. According to 
Shaltiel, he followed Kidder’s advice and never spoke 
to Abramowitz again. 


Telephone records introduced into evidence directly 
contradict Shaltiel’s testimony. They show that 
Shaltiel telephoned Abramowitz on February 24, prior 
to writing him on February 26. They also show that 
Shaltiel telephoned Abramowitz in late March and 
early April 1975. Shaltiel’s secretary testified that, in 
addition, Abramowitz telephoned Shaltiel three or four 
times after Shaltiel’s February 26 letter. The telephone 
records also support Breslin’s testimony as to the 
three dates on which he overheard conversations 
between Abramowitz and Shaltiel. 


IV. 


The Exchange requires that each prospective 
salesman sign a statement that he “will not take or 
receive, directly or indirectly, a share in the profits of 
any customer’s account, or share in the losses 
sustained in any such account.’ We affirm the 





Continued from preceding page 

question raised by the affidavit could be explored 
through additional testimony and cross-examination. 
In fact, Shaltiel never introduced the affidavit into 
evidence before the Exchange. It was simply attached 
to his brief to the Exchange’s Board of Directors. The 
affidavit was not part of the record which the 
Exchange certified to us for review, and Shaltiel has 
made no effort to adduce it as additional evidence 
before us. (See Rule 19d-3(e) under the Securities 
Exchange Act.) Thus the affidavit is not properly 
before us. We note, moreover, that Breslin testified 
that he would probably be unable to recognize the 
voice he had overheard more than two years 
previously. 


3Rule 345.16(C). 
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Exchange's finding that, by agreeing to share in the 
gains and losses on securities purchased for his 
customer's account, Shaltiel engaged in conduct 
inconsistent with just and equitable principles of 
trade. 


V. 


Shaltiel argues that in various respects he was denied 
due process. He asserts that, in making its decision, 
the Exchange improperly relied on the investigative 
testimony of Abramowitz and Breslin, and that taking 
Breslin’s testimony by deposition was improper since 
it prevented the hearing panel from making a proper 
assessment of Breslin’s credibility and violated 
Exchange rules. He further claims that, because 
inadequate notice of the deposition was given, his 
counsel could not adequately prepare for cross- 
examination, and that he himself was deprived of the 
opportunity to “confront his accuser.” Finally, Shaltiel 
argues that the decision rendered by the Exchange did 
not comport with the requirements of due process and 
Section 6(d)(1) of the Securities Exchange Act. 


These contentions are without merit. The prior 
statements of Abramowitz and Breslin were properly 
utilized in these proceedings.° There is no indication 
that the Exchange based any of its findings on those 
statements, and we have not relied on them in 
reaching our determination herein. 


Depositions may properly be substituted for live 
testimony where the deponent has been cross- 
examined by the opposing party and is unavailable to 
testify.6 In any event, Shaltiel does not challenge 





4Shaltiel, citing Collins Securities Corp. v. S.E.C., 
562 F.2d 820 (C.A.D.C., 1977), argues that the proper 
standard of proof in these proceedings is clear and 
convincing evidence. Collins held that certain findings 
of fraud in broker-dealer proceedings instituted by 
this Commission are governed by a “clear and 
convincing” standard of proof where a severe sanction 
is imposed. But whether or not such a standard is 
required is of no consequence here. We find the 
evidence with respect to Shaltiel’s violation clear and 
convincing. 


5Shaltiel used the statements to cross-examine 
Abramowitz and Breslin. The Exchange’s Chief 
Hearing Officer also questioned Abramowitz on the 
basis of his prior statement. 


8See 5 Wigmore, Evidence § 1396 (Chadbourn rev. 
1974); 3 Jones on Evidence, § 18:26 (6th ed. 1972); 
Continued on following page 





Breslin’s credibility. Moreover, the deposition 
procedure had been adopted to suit his own 
convenience. In granting Shaitiel’s earlier motion to 
change the location of the panel hearing from New 
York to Chicago, the Exchange’s Chief Hearing Officer 
had ruled that, if any witness could not be present in 
Chicago, his deposition could be taken and offered 
into evidence. The Exchange did_not violate its rules 
by adopting this procedure,’ and there is no 
indication in the record that Shaltiel objected to it at 
that time. 


Shaltiel’s counsel did not lack adequate time to 
prepare for the cross-examination of Breslin. Shaltiel 
had been furnished with this witness’s investigative 
testimony more than two months prior to the taking of 
Breslin’s deposition. Moreover, the deposition was 
taken only five days prior to the date scheduled for 
hearing so that counsel was presumably prepared. In 
any event, Breslin was subjected to extensive and 
thorough cross-examination, and Shaltiel does not 
point to any deficiency therein due to the insufficient 
preparation of counsel. Shaltiel had the opportunity to 
be present at that examination but chose instead to 
honor “prior business engagements. 


Shaltiel argues that the Exchange's decision does not 
contain the requisite findings of fact and that, 
contrary to Section 6(d) of the Exchange Act, it does 
not set forth his violative conduct, the rule violated, or 
the reason for the sanction imposed. We disagree. 
The hearing panel’s decision, which the Board of 
Directors affirmed, contains an adequate factual basis 
to support the finding of misconduct, that Shaltiel 
agreed with a customer to share losses and gains in 





Federal Rules of Civil Procedure, Rule 32(a)(3). 
Breslin was unavailable because of business commit- 
ments in Europe. 


7Shaltiel points to Exchange Rule 345(d)(2) which 
provides: “After hearing all the witnesses ... , the 
Panel shall determine whether the accused is guilty of 
the offense or offenses charged.” We cannot agree 
with Shaltiel’s restrictive reading of this provision as 
preventing the Exchange from considering testimony 
taken by deposition. Moreover, as one court has 
stated, the Exchange “should be allowed broad 
discretion in the determination of . . . [the] meaning 
and application [of its rules].” Intercontinental 
Industries, Inc. v. American Stock Exchange, 452 F.2d 
935, 940 (C.A. 5, 1971). 


8See Wigmore, supra: “If there has been a cross- 
examination, there has been a confrontation.” 


the customer's account.? The Exchange specifically 
found that this conduct was “inconsistent with just 
and equitable principles of trade.” 


Finally, we consider that the Exchange gave a 
sufficient statement of its reasons for imposing a 
three-month suspension. The Exchange’s Board of 
Directors made it clear when it reduced the nine- 
month suspension imposed by the hearing panel that 
it considered the lesser sanction more appropriate in 
light of the nature of the offense (which did not 
involve any finding of fraud), and the fact that Shaltiel 
had an otherwise unblemished record. 


Vi. 


Shaltiel induced a customer to trade more 
aggressively on the assurance that Shaltiel would 
share equally in any loss that resulted. Under all the 
circumstances, we cannot find the relatively light 
sanction which the Exchange imposed excessive or 
oppressive. 11 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
POLLACK and KARMEL); Chairman WILLIAMS and 
Commissioner EVANS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15501/January 17, 1979 


Admin. Proc. File No. 3-5355 


In the Matter of the Application of 





2The specific trades covered by the arrangement are 
Set forth in the Exchange’s complaint, and are referred 
to in the panel’s decision. 


10Exchange Rule 345(c)(1). 


11 applicant's exceptions are overruled or sustained to 
the extent that they are inconsistent or in accord with 
the views expressed in this opinion. 
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MOSHE AVRAAM SHALTIEL 
2100 N. Lincoln Park West 
Chicago, Illinois 


For Review of Disciplinary Action Taken by the 
NEW YORK STOCK EXCHANGE, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION TAKEN 
BY NATIONAL SECURITIES EXCHANGE 


On the basis of the Commission opinion issued this 
day, it is 


ORDERED THAT THE DISCIPLINARY ACTION 
TAKEN BY THE New York Stock Exchange, Inc. 
against Moshe Avraam Shaltiel be, and it hereby is, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15502/January 17, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15503/January 17, 1979 


OPTIONS TRADING BY USE OF THE FACILITIES OF 
A NATIONAL SECURITIES EXCHANGE 


Notice of Proposed Rules 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 

SUMMARY: The Commission is publishing for 
comment two rule proposals which, if each is 
adopted, would: (1) prohibit trading rotations in 
exchange-traded options from being conducted in a 
manner which the Commission believes may be unfair 
to the public, and (2) prohibit exchange options 
trading past a specified hour. The second rule propo- 
sal includes two alternative proposals addressing the 
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Commission’s concerns about closing hours for 
options exchanges. These rules are being proposed, 
in part, to prevent unfair discrimination against public 
options orders during trading rotations and to 
promote fair and orderly markets in both exchange- 
traded options and their underlying securities. 


DATES: Comments must be received on or before 
February 21, 1979. 


ADDRESSES: All comments should refer to File No. 
$7-769 and should be sent in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. All submis- 
sions will be made available for public inspection at 
the Commission’s Public Reference Room, Room 
6101, 1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Beverly Jones or Janet Zimmer 
Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 755-7527 or 755-7718 


SUPPLEMENTARY INFORMATION: This release 
invites public comment concerning the following rules 
proposed under the Securities Exchange Act of 1934 
(the “Exchange Act”) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)]: (1) 
proposed Exchange Act Rule 9b-3 [17 CFR 240.9b-3] 
which, if adopted, would prohibit any national securi- 
ties exchange from conducting or employing any 
trading rotation in an option class if, during the 
rotation, new options orders could not be placed on 
the limit order book or existing limit orders could not 
be cancelled, adjusted or replaced; and (2) two 
alternative rule proposals concerning options 
exchange closing hours as follows: (i) proposed 
Exchange Act Rule 9b-4(A) [17 CFR 240.9b-4(A)] 
which, if adopted, would prohibit exchange trading in 
options past 4:00 p.m. New York time; or (ii) 
proposed Exchange Act Rule 9b-4(B) [17 CFR 
240.9b-4(B)] which, if adopted, would prohibit 
exchange trading in options past 4:10 p.m. New York 
time. 


On October 18, 1978, the Commission invited 
comment on several related issues concerning daily 
options closing procedures and trading hours of the 
five national securities exchanges which list and trade 
Standardized options (the “options exchanges”).! The 





1See Securities Exchange Act Release No. 15241 
(October 18, 1978), 43 FR 49867 (October 25, 1978). 





Commission also announced the experimental imple- 
mentation of uniform daily closing procedures and 
uniform closing times among the options exchanges. 


The Commission approved this experimental program, 
in part, because of its concern about the manner in 
which daily closing rotations in non-expiring options 
were conducted by some of the options exchanges. 
The Commission was also concerned about the 
problems created by the disparity in options exchange 
trading hours resulting from the use of closing 
rotations by some of those exchanges after the close 
of regular options trading. Since use of daily 
afterhours closing rotations could be resumed after 
the uniform closing trial period, the Commission 
announced that, during that four-month period, it 
might initiate steps to eliminate closing rotations 
through the exercise of its broad rulemaking authority 
under the Exchange Act (particularly Section 9 
thereof, 15 U.S.C. 78i) to mandate a uniform closing 
time and/or uniform closing procedures for all 
options exchanges. 


Although proposed Rules 9b-4(A) and 9b-4(B) 
contained herein would, in effect, establish uniform 
closing hours for the options exchanges, none of the 
rule proposals would prohibit the use of closing 
rotations. Instead, the proposed rules would only 
prohibit the exchanges from conducting closing 
rotations or any other trading rotations in options ina 
manner which the Commission believes may be 
inimical to the public interest or otherwise 
inconsistent with the protection of investors. 


These rules are being proposed pursuant to the 
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The options exchanges are the American Stock Ex- 
change, Inc. (‘‘“Amex’’); Chicago Board Options 
Exchange, Incorporated (“CBOE”); Midwest Stock 
Exchange, Incorporated (“MSE”); Philadelphia Stock 
Exchange, Inc. (‘‘Phix’’); and the Pacific Stock 
Exchange Incorporated (““PSE’’). See File Nos. 
SR-Amex-78-22, SR-CBOE-78-30, SR-MSE-78-26, 
SR-PSE-78-17 and SR-PhIx-78-18. 


2A closing rotation is a procedure by which a board 
broker (CBOE) or order book official (MSE, CBOE 
and PSE) calls for bids and offers from the crowd for 
each option series in his or her assigned classes, one 
series at a time, after the close of regular options 
trading. (The CBOE will initiate the use of order book 
officials in the near future. See Securities Exchange 
Act Release No. 15490, (January 11, 1979)) A “daily 
closing rotation” is a closing rotation conducted on a 
daily basis in non-expiring options (all options con- 
tracts which do not expire the following day). 


Exchange Act and particularly Sections 2, 6(b), 9(b). 
10(b), 11A, 15(c) and 23(a) thereof.3 


BACKGROUND AND PURPOSE 


A trading rotation is a procedure by which bids and 
offers are made and orders are executed in one option 
series at a time. During a rotation, the board broker 
(CBOE), order book official (MSE, CBOE and PSE), or 
specialist (Amex and Phix) calls for bids and offers 
from the trading crowd for each options series in his 
assigned classes, one series at a time. Once a market 
is established in that series, any orders on the iimit 
order book (the “book”)4 at that price are executed, 
either by crossing the book orders or by trading with 
market participants on the floor. Until the rotation of a 
class is completed, usually only one options series at 
a time in that class is traded. 


All of the exchanges currently conduct rotations to 
open options trading each day promptly after trading 
in the underlying security begins (hereinafter referred 
to as “opening rotations”). The exchanges conduct 
similar opening rotations to re-open trading in a 
particular options class after a trading halt or 
suspension of trading. Under unusual circumstances, 
generally involving a large influx of orders, the 
exchanges occasionally employ additional trading 
rotations in one or more options classes. In addition, 
commencing one hour before the close of regular 
options trading, all of the exchanges except for the 
Phix conduct closing rotations in expiring options? 
series on the third Friday of each month, the day 
preceding the expiration date of the options (herein- 
after referred to as “expiration Friday closing rota- 
tions”). Finally, prior to the uniform closing hour 
experiment, the CBOE, MSE and PSE conducted daily 





315 U.S.C. 78b, 78f(b), 78i(b), 78j(b), 78k-1, 780(c) 
and 78w(a). 


4,4 “limit order book” contains all limited price orders 
entrusted for execution to the board broker (CBOE), 
order book official (MSE, CBOE and PSE), or special- 
ist (Amex and Phix). This procedure enables on-floor 
market participants to place on the book public or 
principal limit orders which are away from the market 
for execution at a later time. Some of the exchanges 
permit only public orders to be placed on the book, 
while others also permit orders of securities 
professionals on the book. 


SExpiring options consist of all options contracts 
expiring the following day. 
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closing rotations after the close of regular options 
trading at 4:00 p.m. New York time.6 


During each of the above trading rotations, some of 
the exchanges have not permitted new options orders 
to be placed on the book or existing book orders to be 
cancelled, adjusted or replaced. Exchange members 
on the trading floor, however, have been permitted to 
trade against customer orders already on the book. 
The Commission is concerned that this practice may 
not be in the public interest or consistent with the 
protection of investors. 


The Commission also is concerned about the 
problems created by the disparity in options exchange 
trading hours resulting from the use of after-hours 
closing rotations by some of the exchanges and not 
by others. Prior to the uniform closing hours experi- 
ment, the Amex and Phix did not conduct daily 
closing rotations, but instead ceased all options 
trading at 4:00 p.m. New York time. In contrast, 
options trading on the CBOE, PSE and MSE 
continued throughout the closing rotations conducted 
by these exchanges after 4:00 p.m. The Commission 
is concerned that this situation might not be consis- 
tent with the maintenance of fair and orderly markets 





6The rules of CBOE, MSE and PSE state that closing 
rotations shall commence at the close of trading 
hours (CBOE Rule 6.2.01(b); MSE Article XLII, Rule 
1.01(b); and PSE Rule VI, Section 36). These rules 
have been suspended during the trial period. Daily 
closing rotations generally last for only a few 
minutes; in some instances, however, they have 
lasted for as long as 40 minutes after the close of 
regular options trading. 


Amex and PhIx aiso filed, pursuant to Section 19(b)(1) 
of the Exchange Act [15 U.S.C. 78s(b)(1)], and Rule 
19b-4 thereunder [17 CFR 240.19b-4], rule proposals 
(SR-Amex-78-6 and SR-PhIix-78-6) to adopt daily 
closing rotation procedures. Phix has withdrawn its 
proposal pending the outcome of the extended trading 
hours experiment. Notice of SR-Amex-78-6 was given 
by publication of a Commission release (Securities 
Exchange Act Release No. 14550 (March 10, 1978)) 
and by a statement of the terms of substance in the 
Federal Register (43 FR 11625 (March 20, 1978)). 
Notice of SR-PhIx-78-6 was given by publication of a 
Commission release (Securities Exchange Act Release 
No. 14789 (May 22, 1978)) and by a statement of the 
terms of substance in the Federal Register (43 FR 
23067 (May 30, 1978)). No comments were received on 
either rule filing. 


7See discussion of proposed Rule 9b-3, infra. 
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in exchange-listed options or in the securities 
underlying such options. 


On October 18, 1978, as an interim solution to some 
of these concerns, the Commission published notice 
of filing and announced the approval of rule proposals 
by the five options exchanges to extend, on an 
experimental basis, the regular trading hours for 
non-expiring options by ten minutes until 4:10 p.m. 
E.S.T.) and also to suspend the use of daily closing 
rotations.2 The four-month trial period for this 
experiment started on October 23, 1978 and will 
terminate on February 28, 1979. 


In addition, the Commission announced that, during 
the trial period, it intended to explore the issues 
underlying its concerns in order to determine what 
closing procedures on options exchanges would best 
serve the public interest and ensure the maintenance 
of fair and orderly markets. The Commission, 
therefore, invited comment upon certain issues 
relating to options closing procedures.19 The Com- 
mission again invites comment on these issues. 


The Commission today also invites public comment 
upon proposed Exchange Act Rules 9b-3, 9b-4(A) and 
9b-4(B). The proposed rules are intended to promote a 





8See discussion of proposed Rules 9b-4(A) and 
9b-4(B), infra. 


9See Exchange Act Release No. 15241. 
10These issues are as follows: 


(1) Whether daily closing rotations as 
conducted on the CBOE, MSE and PSE 
were in the public interest and consistent 
with the protection of investors; 


(2) Whether there is a legitimate public 
interest to be served by permanently 
extending options trading hours beyond 
the close of the principal exchange markets 
in the underlying securities (4:00 p.m. 
(E.S.T.)); and 


(3) Whether the purposes of the [Ex- 
change] Act, and in particular the goal of 
maintaining fair and orderly markets in 
options and their underlying securities, 
would best be served by a uniform 4:00 
p.m. (E.S.T.) close of options trading. 


See Exchange Act Release No. 15241. No 
comments have been received on these 
issues. 





uniform closing time for exchange options trading"! 
and to eliminate certain discriminatory practices 
which seem to occur during daily closing rotations 
and other trading rotations conducted on options 
exchanges. After the termination of the uniform 
closing hours experiment, therefore, options ex- 
changes would be permitted to resume the use of 
daily closing rotations on a basis which the Commis- 
sion believes would further the purposes of the 
Exchange Act. 


DISCUSSION OF THE PROPOSED RULES 
A. Proposed Exchange Act Rule 9b-3 


Proposed Exchange Act Rule 9b-3 would prohibit an 
exchange from conducting or permitting to be con- 
ducted any trading rotation in options if, during such 
rotation, new orders could not be placed on the limit 
order book or existing book orders could not be 
cancelled, replaced or adjusted. During the rotation, 
however, an exchange would be permitted to pre- 
clude the entry of new book orders, or the 
cancellation or replacement of existing book orders, 
in any options series for which bids and offers had 
already been called in the rotation or which was in the 
process of being traded in the rotation. 


The rule is designed to prevent options exchanges 
from conducting trading rotations in a manner which 
the Commission believes is unfair and discriminatory 
to the public. As discussed above, some of the 
options exchanges do not permit outstanding 
customer orders on the book at the commencement of 
a trading rotation to be replaced, cancelled or 
adjusted during the rotation;'? at the same time, 
exchange members on.-the floor participating in the 
rotation may trade against those orders.'3 The 





11while the proposed rules would not prevent the 
options exchanges from establishing closing hours 
earlier than those provided by the rules, it is likely 
that. the business interests of the exchanges would 
encourage them to uniformly adopt the specified 
closing:hour. 


12This practice is a matter of exchange. policy and is 
net contained in the rules of the options exchanges; 
except: that, the rules of the CBOE,,.MSE and PSE 
provide a cut-off time for entry of order onto the book 
prior to an opening rotation. Rule 7.4.02, CBOE Guide 
(CCH) 92224; Art. X&kV, Rule 2.02, MSE Guide (CCH) 
92082; Rule VI, Sé@c. 66(b).02, .PSE- Guide (CCH) 
94265. a : Seeger 4 Csi 4 


im 5 


13sguch persons may: be-trading as principal or as an 
agent for a customer. 


Commission believes that customers whose orders 
are “locked” into the book under these circumstances 
may be unfairly disadvantaged. 


During closing rotations, for instance, exchange 
members on the floor could adjust their options 
orders after the close to reflect their assessment of 
last sale information in the underlying securities and 
of corporate or other news announced between 4:00 
p.m. New York time and completion of the closing 
rotation. Customers, however, could not similarly 
change their orders on the book in response to this 
information. Therefore, professionals on the floor 
could trade against those customer orders under 
circumstances especially favorable to the pro- 
fessionals. 


In addition, opening rotations, rotations during 
unusual circumstances, and expiration Friday closing 
rotations are conducted while the markets in the 
underlying securities are open. Thus, customer orders 
on the book during such rotations are exposed to the 
risk of execution at a time when the market may move 
against the customer. 


During trading rotations, some exchanges also 
preciude new options orders from being placed on the 
book. A customer can participate to a limited extent in 
a trading rotation in options by submitting an order to 
be placed on the book prior to the rotation or by sub- 
mitting a new order to be pmenrene in the trading 
crowd during the rotation.14 The Commission does 
not believe, however, that the present means by which 
customers may participate in trading rotations 
mitigate the basic unfairness of permitting exchange 
members on the floor to adjust their orders and to 
trade against public orders “locked” into the book 
during trading rotations. 


The Commission recognizes that there may be 
overriding practical considerations which require the 
establishment of a cut-off time for the entry of new 
orders on the book or for the cancellation or 
adjustment of existing book orders. The exchanges 
which do maintain such a cut-off time before a trading 





14Some of the exchanges permit customers to 
participate in opening and closing rotations through 
means of opening rotation orders or market-on-close 
orders. An “opening rotation order” is a market order 
which is to be executed in whole or in part during the 
opening rotation of an options series or not at all. See 
e.g., Rule 6.53 (K), CBOE Guide (CCH) 92183. A 
market-on-close order is a market or limit order which 
is to be executed as close as possible to the closing 
bell or during the closing rotation. See e.g., Rule 6.53 
(c)(ii), CBOE Guide (CCH) 42183. 
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rotation argue that this procedure is necessary in 
order to process and accommodate options orders in 
a fair and orderly manner. They assert that it is 
difficult for the book official to determine accurately a 
market in a particular options series if new orders are 
continuously coming in or if existing orders are 
rapidly being cancelled or replaced. The Commission, 
therefore, invites comment as to what practical 
problems proposed Rule 9b-3, if adopted, would 
create. In particular, the Commission is interested in 
whether there are special circumstances which would 
necessitate distinguishing between the entry of new 
orders and the cancellation, adjustment or replace- 
ment of existing book orders during trading rotations. 


B. Proposed Rules 9b-4 (A) and 9b-4(B) 


As noted previously, the Commission approved the 
experimental extension of trading hours, in part, 
because of its concern that the disparity in daily 
closing hours which existed among the options 
exchanges might not be consistent with the 
maintenance of fair and orderly markets in exchange 
listed options or in the underlying securities. 


The Commission believes that uniformity in closing 
hours might help lessen closing price disparities in 
options dually traded on exchanges with different 
trading hours. Price disparities could result, for 
example, if significant news developments were 
announced after the close of trading on one exchange 
but before the close on the other. Uniform closing 
times also might prevent confusion with respect to 
trading hours by providing investors and members of 
the securities industry with a definite cut-off time for 
all options trading. 


A closing hour of 4:10 p.m. New York time was 
selected for the extended trading hours experiment 
because some of the options exchanges maintained 
that, in view of the derivative nature of 
exchange-traded options, it was desirable to trade 
options beyond the close of the principal markets in 
the underlying stocks. This, they asserted, would 
permit options market participants to adjust their 
options positions to accurately reflect closing sale 
prices in the underlying stock.15 The Commission 
was concerned, however, that, after the close of 
trading in the underlying securities, options could 
lose their derivative character if options trading 





15Closing sale prices in the underlying securities are 


available promptly to persons using interrogation 
devices; however, such prices often are not reported 
on moving ticker displays until a few minutes after 
4:00 p.m. New York time. 
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continued after the close of the primary markets for 
the underlying securities.16 


Accordingly, in its order approving the extended trad- 
ing hours experiment, the Commission invited 
comment on whether there is any public interest to be 
served by permitting options trading to continue 
beyond the close of the primary exchange markets in 
the underlying securities, or whether the purposes of 
the Exchange Act would best be served by a uniform 
4:00 (E.S.T.) closing of options trading.1” The Com- 
mission again invites comment on these issues. 





16in order to mitigate this possibility during the 
trading hours experiment, the Commission requested 
the Board of Governors of the Federal Reserve System 
to delay its major news announcements normally 
made at 4:00 p.m. until 4:10 p.m. (E.S.T.). The 
Commission also requested the New York Stock Ex- 
change to advise the issuers of underlying securities 
listed on that exchange to refrain from making major 
news announcements normally delayed until 4:00 
p.m. until 4:10 (E.S.T.). 


17See Release No. 15241. No comments have been 
received. 


To assist the Commission in making these 
determinations, the options exchanges agreed to 
monitor the ten-minute extension of trading to 
determine, among other things: (1) the extent to 
which options trading after the close of the principal 
exchange markets in underlying securities enables the 
last quotation and/or last sale in the options market 
to reflect the last sale in the underlying stock; and (2) 
the extent to which having the last sale and/or the 
last quotation in the options reflect last sale 
information in the underlying securities serves the 
public interest and to maintain fair and orderly 
markets in both options and their underlying 
securities. 


Other factors which the options exchanges are 
considering in monitoring the extension of trading 
hours include: (1) the extent to which firms are 
permitting the entry of customers’ orders after 4:00 
p.m. (E.S.T.); (2) the extent to which public news 
announcements made at or after 4:00 p.m. (E.S.T.) 
have affected the options markets; (3) the extent to 
which agency orders and principai orders for options 
are affected during the last ten minutes of trading; 
and (4) the volume of options transactions executed in 
the last ten minutes of trading. 


The results of these monitoring efforts have not yet 
been furnished to the Commission. The Commission 
will consider this information, however, when 
determining what action to take on proposed Rules 
9b-3, 9b-4(A) and 9b-4(B). 





Proposed Securities Exchange Act Rules 9b-4(A) and 
9b-4(B) present alternative methods of addressing the 
above concerns about options closing hours. 
Although either proposed rule, if adopted, would pro- 
mote a uniform closing hour for options trading, one 
rule would permit options trading after the close of 
trading on the primary markets for the underlying 
security while the other rule would not. 


Various arguments have been raised in support of 
each approach taken by these rules. The Commission 
has not determined which of these approaches, if 
either, would best serve the purposes of the Exchange 
Act and, therefore, invites public comment not only 
on both rule proposals but also on whether, in lieu of 
a Commission rule, each of the exchanges should be 
permitted to determine independently their own 
closing hours. 


Proposed Exchange Act Rule 9b-4(A) would require 
that no options trading take place through the faciliies 
of a national securities exchange after 4:00 p.m. New 
York time, the time trading closes on the principal 
exchanges on which securities underlying options are 
traded. 


A 4:00 p.m. closing hour for options trading might 
minimize the advantages which exchange members on 
the floor have over customers. To a degree, the 
exchange member on the floor always has an inherent 
advantage over the public customer because he can 
react to price information or other significant news 
almost immediately and adjust his positions in 
response to such information. This advantage might 
be accentuated to an unacceptable degree if pro- 
fessionals on exchange floors are permitted to trade 
in options with certainty as to the closing prices in 
underlying stocks while members of the public 
cannot. This would seem to be particularly true when 
customers with existing limit orders on the book 
cannot cancel or adjust those orders in response to 
closing stock prices. 


A closing time of 4:00 p.m. New York time for options 
trading would result, in most cases, in the termination 
of options trading prior to the reporting of closing 
prices.in the underlying stocks. This would appear to 
minimize the floor members’ advantage over 
customers with regard to last sale price information. 
The Commission solicits comments on the merits of 
this approach in reducing the advantage which floor 
professionals have over customers at the close of 
options trading. 


Proposed Rule 9b-4(B) would require that no options 
trading take place through the facilities of a national 
securities exchange after 4:10 p.m. New York time. 
Like proposed Rule 9b-4(A), this rule would provide a 
uniform closing time for exchange trading in options. 


Unlike proposed Rule 9b-4(A), however, this rule 
would permit options market participants to adjust 
their options positions in response to last sale price 
information in the primary market for the underlying 
securities. Since public investors may not be able to 
use the final ten minutes of trading to adjust their 
options positions in response to last sale information, 
however, this approach may not be appropriate in 
light of the purposes of the Exchange Act. 


The Commission, therefore, wishes to receive 
comment on whether it is necessary or appropriate to 
the goals of the Exchange Act to provide a trading 
period forthe adjustment of options positions in 
response to closing stock prices, notwithstanding the 
possible accentuation of the advantages floor 
professionals have over the public. 


TEXT OF THE PROPOSED RULES 


The text of proposed Exchange Act Rules 9b-3, 
9b-4(A) and 9b-4(B) is set forth below. 


17 CFR Part 240 is proposed to be amended by adding 
new sections 240.9b-3 and 240.9b-4 to read as 
follows: 


OPTIONS TRADING ON EXCHANGES 
§240.9b-3 Options trading rotations. 


It shall be unlawful for any national securities 
exchange to conduct or permit to be conducted any 
trading rotation in any class of options if, during the 
rotation, new limit orders in an options series in that 
class, and for which bids and offers in such series 
have not yet been called, are preciuded by rule, policy 
or practice from being entrusted for execution to the 
exchange board broker, order book official, specialist, 
or any other person designated by the exchange to be 
responsible for the limit order book; or if orders in 
such options series which have previously been 
entrusted to such persons for execution are similarly 
precluded from being cancelled, adjusted or replaced. 
For the purposes of this rule, a “trading rotation” 
shall mean any procedures by which bids, offers and 
transactions in options contracts of the same class 
are permitted to occur in only one options series at a 
time. 


§240.9b-4(A) Options Trading Hours 

No options trading shall take place through the 
facilities of a national securities exchange after 4:00 
p.m. New York time. 


§240.9b-4(B) Options trading hours. 
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No options trading shall take place through the 
facilities of a national securities exchange after 4:10 
p.m. New York time. 


(Secs. 6(b), 11A, 15(c) and 23(a), 89 Stat. 104-105, 
111, 125-126, 156 (15 U.S.C. 78f(b), 78k-1, 780(c), 
78w(a)); Secs. 2, 9(b), 10(b), 48 Stat. 881, 889, 891 
&15 U.S.C. 78b, 78i(b), 78j(b).] 


STATUTORY AUTHORITY FOR PROPOSED RULES 


Rules 9b-3, 9b-4(A) and 9b-4(B) are being proposed by 
the Commission pursuant to the Exchange Act, 
particularly Sections 2, 6(b), 9(b). 10(b), 11A, 15(c) 
and 23(a) thereof. 


SPECIFIC INQUIRIES 


Pursuant to Section 23(a) of the Exchange Act, the 
Commission has considered the effect that the 
proposals would have on competition and is not 
aware, at this time, of any burdens that the proposals, 
if adopted, would impose on competition not 
necessary or appropriate in furtherance of the pur- 
poses of that Act. However, the Commission specifi- 
cally invites comment as to the anti-competitive 
effects, if any, that the proposals would likely 
engender. 


In addition, the Commission specifically invites com- 
ment on the following issues: 


(1) Whether options trading rotations are 
in the public interest and consistent with 
the maintenance of fair and orderly markets 
or whether they should be prohibited as 
inconsistent with these goals of the 
Exchange Act; 


(2) Whether, for the purposes of the 
above determination or of proposed 
Exchange Act Rule 9b-3, there are special 
circumstances which necessitate distin- 
guishing among opening rotations, daily 
closing rotations, expiration Friday closing 
rotations, and rotations conducted during 
unusual market conditions; 


(3) Whether proposed Rule 9b-3 should 
differentiate between the entry of new 
options orders and the cancellation, 
adjustment or replacement of existing 
options orders on the limit order book; 


(4) Whether permanently extending op- 
tions trading hours beyond 4:00 p.m. New 
York time is in the public interest and con- 
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sistent with the maintenance of fair and 
orderly markets; and, if so, whether these 
goals are better served by establishing a 
uniform closing hour among the options 
exchanges or by permitting each exchange 
to determine independently its own trading 
hours; and 


(5) Whether, if a uniform closing hour 
after 4:00 p.m. New York time is desirable, 
a specified time later than 4:10 p.m., (such 
as 4:15 p.m., 4:20 p.m., etc.) would better 
serve the public interest by, among other 
things, providing the public with additional 
time in which to react to last sale price 
information in the primary market for the 
underlying securities. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15504/January 18, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NATIONAL SECURITIES CLEARING CORPORA- 
TION 


(File No. SR-NSCC-78-10) 


National Securities Exchange Clearing Corporation 
(“NSCC”) filed with the Commission on January 5, 
1979, a proposed rule change extending the effective- 
ness of an NSCC rule from November 15, 1978, to 
January 6, 1979. That rule, initially put into effect on 
May 18, 1978 (Securities Exchange Act Release No. 
34-14772) authorizes NSCC to act on behalf of other 
clearing agencies in clearing transactions at its NCC 
Division. 


The Commission permitted the foregoing rule change 
to be put into effect summarily on November 15, 1978, 
pursuant to Section 19(b)(3)(B) of the Securities 
Exchange Act of 1934 (“the Act”) and Rule 19b-4 
thereunder. Section 19(b)(3)(B) of the Act requires 
that any proposed rule change put into effect 
summarily shall be filed promptly thereafter in 
accordance with the provisions of Section 19(b)(1) of 
the Act. 





Publication of the submission is expected to be made 
in the Federal Register during the week of January 22, 
1979. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within twenty-one days from the date of publication in 
the Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NSCC-78-10. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of ail written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15505/January 18, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-78-36 


The Chicago Board Options Exchange, !ncorporated 
(“CBOE”) submitted on January 5, 1979, a proposed 
rule change under Rule 19b-4 to amend its rules 
governing the composition of the ten-member CBOE 
Appeals Committee. The Appeals Committee reviews 
CBOE actions on application of persons aggrieved 
thereby, but does not review disciplinary actions or 
actions of the CBOE Arbitration Committee. 
Presently, the Appeals Committee is composed of 
nine members elected by the CBOE membership and 
one member of the Board of Directors appointed by its 
Chairman. Of the nine elected members, at least three 
must be engaged primarily in business on the CBOE 
floor and at least three must be engaged primarily in 
off-floor activity. Under the proposed rule change, all 


members of the Appeals Committee would te 
appointed by the Chairman of the Board of Directors 
and without regard.to their primary business activity. 
On January 12, 1979, the CBOE filed Amendment No. 
1 to SR-CBOE-78-36 indicating that the proposed 
constitutional amendment had been approved by a 
vote of the CBOE membership and, accordingly, that 
final action on the proposal by the CBOE had been 
completed. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 22, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 21 days 
from the date of publication in the Federa/ Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capito! Street, Washington, D.C. 20549. 
Reference should be made to File No. SR-CBOE-78-36. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. § 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15506/January 18, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE PHILADELPHIA STOCK EXCHANGE, INC. 


File No. SR-PHLX-78-22 
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On October 30, 1978, the Philadelphia Stock 
Exchange, Inc. (“PHLX”) submitted a proposed rule 
change under Rule 19b-4 under the Securities 
Exchange Act of 1934 (the “Act”) to make further 
modifications of the PHLX’s rules for the imple- 
mentation and operation of an Intermarket Trading 
System (“ITS”), linking the participants (and such 
other markets as may in the future agree to participate 
in the ITS) and providing facilities and procedures for 
(i) display of composite quotation information on the 
floors of each of the participating exchanges (at the 
designated trading post) so that members of each 
participating exchange will be able to determine 
readily the best bid and offer for a particular multiply- 
traded security available from any participant, (ii) 
rapid and efficient routing of orders and adminis- 
trative messages between and among the participants, 
and (iii) participation, under certain conditions, by all 
participants in opening transactions in the primary 
market.! The proposed rule change has been desig- 
nated by the PHLX as amendments to its existing 
Rule 2002. The proposed rule change would provide 
an alternative method of entering commitments to 
trade and responses in the ITS using a terminal 
operated by a PHLX employee and clarify liability of 
the PHLX in the event of the use of the alternative 
method. 


Publication of the submission is expected to be made 
in the Federal Register during the week of January 22, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or insti- 
tute proceedings to determine whether the proposed 
rule change should be disapproved, interested 
persons are invited to submit written data, views and 
arguments concerning the submission within 30 days 
from the date of publication in the Federal Register. 
Persons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


Reference should be made to File No. SR-PHLX-78-22. 


Copies of the submission, including all amendments, 
all written statements with respect to the proposed 





10n April 14, 1978, the Commission granted a 
temporary order under Section 11A(a)(3) of the Act 
approving the implementation and operation of the 
ITS and soliciting comments thereon. See Securities 
Exchange Act Release No. 14661 (April 14, 1978), 43 
FR 17419. On August 11, 1978, the Commission 


extended its temporary approval. See Securities 
Exchange Act Release No. 15058 (August 11, 1978). 
The ITS Plan and comments thereon are available in 
File 4-208. 
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rule change which are filed with the Commission, and 
of all written communications relating to the proposed 
rule change between the Commission and any person, 
other than those which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§ 552, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15507/January 18, 1979 


In the Matter of 
MIDWEST STOCK EXCHANGE, INCORPORATED 
(SR-MSE-78-19) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 11, 1978, the Midwest Stock Exchange, 
Incorporated (“MSE”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act’”) and Rule 
19b-4 thereunder, copies of proposed rule changes 
which make necessary modifications to the MSE’s 
rules for the implementation and operation of an 
Intermarket Trading System. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule changes was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-15223, 
October 6, 1978) and by publication in the Federal 
Register (43 FR 47336, October 13, 1978). All written 
statements with respect to the proposed rule changes 
which were filed with the Commission and all written 
communications relating to the proposed rule 
changes between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the pro- 
visions at the Commission’s Public Reference Room. 





The Commission finds that the proposed rule changes 
are consistent with the requirements of the Act and 
the rule and regulations thereunder applicabie to 
national securities exchanges, and in particular, the 
requirements of Sections 6 and 11A, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned pro- 
posed rule changes be, and they hereby are, 
approved. 


For the Commission, by the Division of Market Regu- 
lation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20699A/January 15, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 5973A/January 15, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20886/January 15, 1979 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
Westborough, Massachusetts 


(70-6226) 

SUPPLEMENTAL ORDER 

By order dated December 29, 1978 (HCAR No. 20855) 
Yankee Atomic Electric Company (‘Yankee Atomic”) 
was authorized to make $16,000,000 in short-term 
borrowings from The First National Bank of Boston. 


The following is hereby added to that order “Yankee 


Atomic will use such borrowed funds for Federal 
Income Tax purposes, for the payment of dividends 
and construction purposes.” All other aspects of the 
previous order remain unchanged. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20887/January 15, 1979 


In the Matter of 


INDIANA & MICHIGAN ELECTRIC COMPANY 
Fort Wayne, Indiana 


(70-6232) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Indiana & Michigan Electric Company (“l&M”), an 
electric utility subsidiary of American Electric Power 
Company, Inc. (“AEP”), a registered holding 
company, has filed with this Commission an appli- 
cation and amendments thereto pursuant to Section 
6(b) of the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 50 promulgated thereunder 
concerning the following proposed transaction. 


1&M proposes to issue and sell at competitive bidding 
up to $80,000,000 aggregate principal amount of its 
first mortgage bonds of a new series (“Bonds”), 
having a maturity of up to 30 years, such maturity to 
be determined by I&M and communicated to 
prospective bidders not later than 72 hours prior to 
receipt of bids. The interest rate (which will be 
expressed in a multiple of 1/8 of 1%) and the price to 
be paid to 1&M for the Bonds (which will not be less 
than 99% nor more than 102 3/4%) will be determined 
by competitive bidding. None of the Bonds may be 
redeemed prior to five years from the date of issuance 
if such redemption is for the purpose of refunding 
such Bonds through the use, directly or indirectly, of 
borrowed funds at an effective interest cost less than 
the effective interest cost of the Bonds. 


It is stated that the Bonds will not be issued and sold, 
however, unless 1&M shall receive prior to such sale 
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one or more cash capital contributions in an 
aggregate amount of $25,000,000 from AEP. The 
making of such cash capital contributions by AEP was 
authorized by order dated December 29, 1978 (HCAR 
No. 20865). 


The proceeds from the sale of the Bonds will be used 
by 1&M to repay unsecured short-term indebtedness 
(which aggregated $93,740,000 at November 1, 1978, 
and is expected to be not less than $100,000,000 at 
the time of sale of the Bonds) and to reimburse its 
treasury for expenditures incurred in connection with 
its construction program. 1&M estimates its 1979 
construction expenditures will total approximately 


$230,172,000 (exclusive of estimated 1979 construc- 
tion costs of $22,423,000 of its generating subsidiary). 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at at 
$196,880, including printing expenses of $74,750, 
legal fees of $41,000 and accountants’ fees of $17,000. 
The Public Service Commission of Indiana and the 
Michigan Public Service Commission have authorized 
the proposed transaction. No other state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20799), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in 
Rules 24 and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20888/January 15, 1979 


In the Matter of 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


(70-6246) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND PREFERRED STOCK 
AT COMPETITIVE BIDDING 


Arkansas Power & Light Company (“Arkansas”), an 
electric utility subsidiary of Middle South Utilities, 
Inc., a registered holding company, has filed an appli- 
cation and amendments thereto with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 promulgated 
thereunder regarding the following proposed trans- 
actions. 


Arkansas proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 promul- 
gated under the Act, $60,000,000 principal amount of 
its First Mortgage Bonds (“Bonds”) of a series having 
a term of not less than five nor more than thirty years. 
Arkansas will determine, and give notice of, the 
maturity date of the Bonds not later than 12:00 p.m. 
on the third business day preceding the day fixed for 
the presentation of bids. The interest rate on the 
Bonds (which will be a multiple of 1/8 of 1%) and the 
price, exclusive of accrued interest, to be paid to 
Arkansas (which will be not less than 100% nor more 
than 102-3/4% of the principal amount thereof) will be 
determined by competitive bidding. The Bonds will be 
issued under Arkansas’ Mortgage and Deed of Trust 
dated as of October 1, 1944, to Morgan Guaranty Trust 
Company of New York, Trustee, as heretofore supple- 
mented and as to be further supplemented by a 
Thirty-first Supplemental Indenture to be dated as of 
February 1, 1979, which will include a prohibition fora 
period of not more than five years against refunding 
the Bonds with the proceeds of funds borrowed at a 
lower effective interest cost. 


Prior to the effective date of Arkansas’ Twenty-eight 
Supplemental Indenture dated as of July 1, 1975, 
Arkansas’ Mortgage and Deed of Trust as amended 
provided that in computation of the “two-times 
interest” coverage test for the issuancee of additional 
bonds, the amount of the company’s nonoperating 
income (as defined) that may be taken into account 
would not exceed 15% of the sum of net operating 
income plus nonoperating income. This provision 
differs from the analogous provision of the 
Commission’s Statement of Policy with respect to 
First Mortgage Bonds (‘Policy Statement’) adopted 





February 16, 1956 (HCAR No. 13105), which restricts 
the inclusion of nonoperating income to an amount 
not exceeding 10% of operating income. In recent 
years, the Indenture provision has resulted in higher 
computed interest coverages than would have resulted 
from the provision prescribed by the Policy State- 
ment. 


As a first step toward conforming the Indenture pro- 
vision with that of the Policy Statement, Arkansas’ 
Twenty-eighth Supplemental Indenture amended the 
Indenture provision so as to provide that, effective 
with the first series of bonds to be issued after 
December 31, 1975, the amount of includable non- 
operating income would not exceed 14% of the sum 
of net operating income plus nonoperating income. 
Arkansas’ Twenty-ninth Supplemental Indenture 
reduced the figure to 13%, and Arkansas’ Thirtieth 
Supplemental Indenture reduced the figure to 12%. It 
is proposed in the instant filing that Arkansas’ Thirty- 
first Supplemental Indenture, to be dated as of 
February 1, 1979, provide that, effective with the first 
series of bonds to be issued after February 28, 1979, 
the amount of includable nonoperating income shall 
not exceed 11% of the sum of net operating income 
plus nonoperating income. It is contemplated that 
said percentage will be reduced further in a future 
supplemental indenture so that the Indenture pro- 
vision (including, ultimately, the base to which the 
percentages shall apply) will finally conform in sub- 
stance with the analogous provision of the Policy 
Statement. 


Arkansas also proposes to issue and sell at 
competitive bidding up to 600,000 shares of a new 
series of preferred stock, par value $25 per share 
(“Preferred Stock”). The dividend rate of the Preferred 
Stock (which will be a multiple of 4/25ths of 1%) and 
the price to be paid to Arkansas for the Preferred 
Stock (which will be not less than $25 nor more than 
$25.70 per share, plus accumulated dividends, if any) 
will be determined by competitive bidding. The terms 
of the Preferred Stock will include a prohibition, until 
February 1, 1984, against refunding the Preferred 
Stock, directly or indirectly, with the proceeds of 
funds derived from the issuance of debt securities at a 
lower effective interest cost, or from the issuance of 
other stocks which rank prior to or on a parity with the 
Preferred Stock as to dividends or assets at a lower 
effective interest cost. The Preferred Stock will be 
created by appropriate corporate action and, except as 
to designation, dividend rate, the date from which 
dividends commence to accumulate, redemption 
premiums, the terms and conditions of redemption, 
and matters pertaining to par value and certain voting 
rights, will have the same characteristics as, and rank 
pari passu with, the presently outstanding preferred 
stock at Arkansas. 


The sale of the Bonds and the sale of the Preferred 
Stock are separate transactions not contingent one 
upon the other. Arkansas proposes to use the net pro- 
ceeds derived from the issuance and sale of the 
Bonds and the Preferred Stock for the payment of 
short-term indebtedness incurred or estimated to be 
incurreed and for financing its 1979 construction pro- 
gram, such program estimated to be $212,700,000. 


The fees, commissions, and expenses incurred or to 
be incurred in connection with the proposed trans- 
actions total $250,000 ($195,000 in respect of the 
Bonds and $55,000 in respect of the Preferred Stock), 
including counsel fees of $69,000, printing and 
engraving costs of $53,000, rating fees of $23,500, 
accountants’ fees of $17,000, trustees’ fees of 
$20,000, and miscellaneous expenses of $20,586. In 
addition, the fee of counsel for the successful bidders 
is estimated at $25,000 ($16,000 in respect of the 
Bonds and $9,000 in respect if the Preferred Stock) 
and is to be paid by the successful bidders. 


The Arkansas Public Service Commission and the 
Tennessee Public Service Commission have jurisdic 
tion over, and have issued orders approving, the 
proposed issuance and sale of the Bonds and 
Preferred Stock. No other state commission and no 
federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20829), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application, as amended, be 
granted: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application, 
as amended, be, and it hereby is, granted, effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20889/January 16, 1979 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
New York, New York 


MONONGAHELA POWER COMPANY 
Fairmont, West Virginia 


THE POTOMAC EDISON COMPANY 
Hagerstown, Maryland 


WEST PENN POWER COMPANY 
Greensburg, Pennsylvania 


(70-6245) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK BY SUBSIDIARIES AND ACQUISI- 
TION THEREOF BY PARENT HOLDING COMPANY 


Allegheny Power System, Inc. (“Allegheny”), a 
registered holding company, and three of its public 
utility subsidiary companies, Monongahela Power 
Company (“Monongahela”), The Potomac Edison 
Company (“Potomac Edison”) and West Penn Power 
Company (“West Penn’), have filed an application- 
declaration and an amendment thereto with this 
Commission pursuant to Sections 6, 7, 9, 10 and 12 of 
the Public Utility Holdling Company Act of 1935 
(“Act”) and Rule 50(a)(3) promulgated thereunder 
concerning the proposed transactions. 


Monongahela has, by its charter, 3,960,000 authorized 
common shares, of which 2,950,000 shares are 
outstanding, and proposes to issue and sell from time 
to time through December 31, 1979, up to 500,000 
shares of such stock to Allegheny for total cash 
consideration of $25,000,000. 


Potomac Edison, upon amendment of its charter to 
increase the number of authorized common shares 
from 8,125,000 to 9,625,000 shares, proposes to issue 
and sell from time to time through December 31, 1979, 
up to 1,500,000 of such shares to Allegheny for an 
aggregate cash consideration of $30,000,000. 


West Penn, upon amendment of its charter to increase 
the number of authorized common shares from 
9,352,923 shares to 11,352,923 shares, proposes to 
issue and sell from time to time through December 31, 
1979, up to 1,250,000 of such shares to Allegheny for 
an aggregate cash consideration of $25,000,000. 


The net proceeds of the issuance and sale of common 
stock by Monongahela, Potomac Edison and West 
Penn will be used by each of them for their respective 
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construction programs. For the year 1979, construc- 
tion expenditures are estimated at $70-$75 million in 
the case of Monongahela, $60-$65 million in the case 
of Potomac Edison, and $120-$125 million in the case 
of West Penn. 


Allegheny proposes to obtain the additional funds 
necessary to purchase the aforesaid common stock of 
Monongahela, Potomac Edison and West Penn from 
internal cash generation, authorized short-term 
borrowings (File No. 70-6042) and the issuance and 
sale of such other securities as may be authorized by 
this Commission and other regulatory authorities 
having jurisdiction. As of December 31, 1978, 
Allegheny had $36.9 million of short-term debt 
outstanding. 


The fees, commissions and expenses to be incurred in 
connection with the proposed transactions are 
estimated at $5,500. Prior authorization of the West 
Virginia Public Service Commission and the Ohio 
Public Utilities Commission in the case of 
Monongahela, of the Maryland and the West Virginia 
Public Service Commission and the State Corporation 
Commission of Virginia in the case of Potomac 
Edison, of the Pennsylvania Public Utility Commis- 
sion in the case of West Penn, and of the Maryland 
Public Service Commission as to acquisition of the 
Potomac Edison common stock by Allegheny is 
required and has been obtained in connection with the 
proposed transactions. No other state commission 
and no federal commission except for this 
Commission has jurisdiction over the proposed trans- 
actions. 


Due notice of the filing of said amended application- 
declaration has been given in the manner prescribed 
in Rule 23 promulgated under the Act (HCAR No. 
20825), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the 
applicable standards of the Act and the rules there- 
under are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 





George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20890/January 17, 1979 


In the Matter of 


JERSEY CENTRAL POWER AND LIGHT COMPANY 
Morristown, N.J. 


(70-6242) 


ORDER AUTHORIZING ISSUANCE OF MORTGAGE 
BONDS BY SUBSIDIARY TO AN INDUSTRIAL 
DEVELOPMENT AUTHORITY TO FINANCE POLLU- 
TION CONTROL FACILITIES. 


Jersey Central Power and Light Company (“JCP&L”), 
an electric utility subsidiary of General Public Utilities 
Corporation, a registered holding company, has filed 
with this Commission an application-declaration 
pursuant to Sections 6, 7, 9(a), 10, and 12(d) of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rules 44 and 50 promulgated thereunder 
concerning the following proposed transactions. 


JCP&L proposes to issue an aggregate of up to 
$7,000,000 principal amount of its first mortgage 
bonds (the “New Bonds”) to the Dauphan County 
Industrial Development Authority (the “Authority”). 
The Authority has been created under the 
Pennsylvania Industrial and Commercial Development 
Authority Law. The New Bonds are to be issued under 
the Indenture, dated as of March 1, 1946, of JCP&L to 
Citibank, N.A., Trustee as heretofore supplemented 
and amended and as to be further amended and 
supplemented by a Thirty-Third Supplemental 
Indenture to be dated as of January 1, 1979, creating 
the New Bonds. The New Bonds are to be due 30 
years after their date of issuance. 


The New Bonds will be delivered to the Authority by 
JCP&L in satisfaction of its obligation to pay the 
purchase price of certain pollution control facilities, 
as described below (the ‘“Facilities”’), constructed 
and/or presently being constructed in connection with 
its undivided ownership interest in the Three Mile 
Island nuclear generating station (‘TMI’). The 
Facilties are in compliance with requirements of the 
Pennsylvania Department of Environmental Re- 
sources. 


The interest rate(s) on, maturity date(s) of, and the 
redemption or prepayment provisions with respect to 


the New Bonds will correspond to the interest rate(s) 
on, the maturity date(s) of, and the redemption or 
prepayment provisions with respect to, the related 
pollution control revenue bonds (the “Authority 
Bonds”) to be issued by the Authority to finance 
construction of the Facilities. It is anticipated that 
interest on the Authority Bonds will be exempt from 
federal income taxation under Section 103 of the 
Internal Revenue Code and, on this basis, JCP&L 
states that the interest rate on the bonds will be 
substantially less than the interest rate on funded 
indebtedness that JCP&L would otherwise sell to 
investors to finance construction of the Facilities. 


It is estimated that the aggregate cost of the Facilities 
will not exceed $7,000,000. As of the date hereof, 
JCP&L states that substantially all of the estimated 
aggregate costs of the Facilities has been expended in 
connection with this construction. JCP&L proposes to 
transfer to the Authority, subject to the lien of its first 
mortgage bond indenture, its interest in the Facilities, 
and to reacquire such interest in the Facilities, from 
time to time, as they are completed in consideration 
for the contemporaneous or prior delivery to the 
Authority of the New Bonds. 


The maximum principal amount of Authority Bonds is 
intended to approximate the cost of the Facilities. The 
Authority Bonds will be issued pursuant to a Pollution 
Control Facilities Agreement (the “Agreement”) and 
under a separate trust indenture (the ‘“Indenture”) 
between the Authority and Manufacturers Hanover 
Trust Company as trustee. The Authority Bonds are 
expected to be sold to underwriters at competitive 
bidding. JCP&L will not be a party to the underwriters 
arrangements although the Agreement will provide 
that the terms of the Authority Bonds shall be 
approved by JCP&L. The proceeds from the sale of the 
Authority Bonds will be deposited in a construction 
fund as provided by the Agreement and the Indenture, 
and such proceeds will be applied, from time to time, 
to pay the cost of the Facilities. The principal and 
interest on the Authority Bonds will be payable solely 
from payments made by JCP&L on the New Bonds, 
and the credit of the Authority will not be pledged to 
the payment of principal and interest on such 
Authority Bonds. The terms of the Authority Bonds 
and of the New Bonds will include a mandatory 
redemption provision designed to retire, from time to 
time, beginning after the fifteenth year following the 
date of original issuance, prior to maturity, not less 
than 25% of the aggregate principal amount of such 
bonds originally issued. 


JCP&L requests an exemption from the competitive 
bidding requirements of Rule 50 under the Act for the 
sale of the New Bonds pursuant to paragraph (a)(5) of 
that Rule. It is represented that competitive condi- 


SEC DOCKET/781 





tions will be maintained in the sale of the Authority 
Bonds. 


The fees and expenses to be incurred in connection 
with the proposed transaction is approximately 
$125,000, including $37,000 in legal fees. The New 
Jersey Board of Public Utilities and the Pennsylvania 
Public Utility Commission has both authorized the 
proposed transactions. No other state commission 
and no federal commission, other than this Commis- 
sion, has jurisdiction over the proposed transactions. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20842), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable adverse 
of the Act and the rules thereunder are satisfied and 
that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that the application- 
declaration be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration be, and it hereby is, granted and permitted 
to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20891/January 17, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20892/January 18, 1979 


In the Matter of 
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ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-6042) 


NOTICE OF POST-EFFECTIVE AMENDMENT RE- 
GARDING ISSUANCE AND SALE OF SHORT-TERM 
NOTES TO BANK AND TO COMMERCIAL PAPER 
DEALER; REQUEST FOR EXEMPTION FROM 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Allegheny Power 
System, Inc. (“Allegheny”), a registered holding 
company, has filed with this Commission a post- 
effective amendment to the application previously 
filed in this proceeding pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Section 6(b) of the Act and Rule 50(a)(5) promulgated 
thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the 
amended application, which is summarized below, for 
a complete statement of the proposed transactions. 


By orders in this proceeding dated September 21, 
1977, and August 24, 1978 (HCAR Nos. 20185 and 
20682), Allegheny was authorized to borrow funds 
during the period ending March 31, 1979, through the 
issuance and sale of short-term notes to banks and 
commercial paper to a commercial paper dealer in an 
aggregate amount not to exceed $70,000,000 
outstanding at any one time. The notes and 
commercial paper were to be issued and renewed from 
time to time as funds were required prior to March 31, 
1979, provided that no such notes or commercial 
paper would mature after September 30, 1979. The list 
of banks and maximum amounts to be borrowed were 
as follows: 


Citibank, N.A., New York, 
New York 

The Chemical Bank, New York, 
New York 

Mellon Bank, N.A., Pittsburgh, 
Pennsylvania 

Pittsburgh National Bank, Pittsburgh, 
Pennsylvania 

Manufacturers Hanover Bank, New York, 
New York 

Irving Trust Company, New York, 
New York 

Chase Manhattan Bank, N.A., New York, 
New York 


$ 40,000,000 
30,000,000 
55,000,000 

7,500,000 
60,000,000 
5,000,000 


2,500,000 
$200,000,000 


The maximum amount of such borrowings at any one 
time outstanding was not, when taken together with 
any commercial paper then outstanding, to be in 
excess of $70,000,000. 





By post-effective amendment, it is now proposed 
that: (1) the period for the borrowings be extended to 
March 31, 1980, (2) the latest maturity date be 
September 30, 1980, and (3) the maximum amount of 
bank notes and commercial paper outstanding at any 
one time be increased to $130,000,000. 


As of January 5, 1979, Allegheny has $47,905,000 of 
short-term debt outstanding. It is stated that 
Allegheny desires to increase and extend its authority 
to issue short-term debt to permit it to make such 
investments as may be necessary to assist its 
subsidiaries to the greatest extent possible. The 
presently projected maximum investments of 
Allegheny in its subsidiaries in 1979 are as follows: 
Monongahela Power Company, $25,000,000; The 
Potomac Edison Company, $30,000,000; and West 
Penn Power Company, $25,000,000. The presently 
estimated 1979 construction programs of the subsidi- 
aires are as follows: Monongahela Power Company, 
$70,000,000 to $75,000,000; The Potomac Edison 
Company, $65,000,000 to $70,000,000; and West Penn 
Power Company, $120,000,000 to $125,000,000. 


Each note payable to a bank will be dated as of the 
date of the borrowing which it evidences, will mature 
not more than two hundred seventy (270) days after 
the date of issuance or renewal thereof, will bear 
interest at the prime or equivalent interest rate of the 
bank at which the borrowing is made in effect at the 
time of issuance, or in effect from time to time, and 
will be payable at any time without premium or 
penalty. 


The proposed commercial paper will be in the form of 
promissory notes in denominations of not less than 
$50,000 nor more than $5,000,000, will be varying 
maturities, with no maturity more than 270 days after 
the date of issue, and will not be prepayable prior to 
maturity. The commercial paper notes will be sold 
directly to the dealer, at a discount not in excess of 
the discount rate per annum prevailing at the time of 
issuance for commercial paper of comparable quality 
and of the particular maturity. The dealer may reoffer 
the commercial paper at a discount rate of 1/8 of 1% 
per annum less than the discount rate to Allegheny. 
Allegheny may issue commercial paper notes if (1) the 
interest cost thereof is equal to or less than the 
effective interest cost at which Allegheny could 
borrow the same amount from the banks named 
herein at that time or (2) Allegheny cannot at that time 
borrow the same amount for the same period of time 
from the banks named herein. The dealer will reoffer 
the commercial paper notes to not more than 200 of 
its customers, identified and designated in a list (non- 
public) prepared in advance. It is expected that the 
commercial paper notes will be held by the dealer’s 
customers to maturity, but if the customers wish to 
resell prior to maturity, the dealer, pursuant to a 


verbal repurchase agreement, will repurchase the 
notes and reoffer then to others on said list. 


The original filing stated that no commitment or 
agreement had been made with respect to the 
proposed borrowings and that Allegheny and its 
subsidiaries maintain balances to meet regular 
operating requirements at all of the banks which may 
vary in amount from time to time. It was stated that 
such balances are generally either on the basis of a 
percentage of the line of credit extended by such bank 
(for example 10%), or a higher percentage of notes 
outstanding (for example 20%), whichever is greater, 
or a percentage of the line of credit (for example 10%) 
plus a percentage (for example 10%) of notes 
outstanding, in every case on an average annual 
basis. If such balances were maintained by Allegheny 
solely to fulfill compensating balance requirements 
for borrowings to be made by Allegheny, the efective 
interest cost to Allegheny of issuing and selling the 
notes would be no more than 14.68% on the basis of 
a prime commercial credit rate of 11-%% and 15% 
with a prime rate of 12%. 


By an earlier post-effective amendment, it was stated 
that certain of the banks listed above had offered to 
substitute fees for, or to be used in conjunction with, 
lower compensating balances than those set forth 
above. The fee arrangements vary. In some cases fees 
equal to a specific percentage of the prime 
commercial rate (for example 8-12% of the prime 
commercial rate) are involved, while in another 
instance the arrangement provides that balances be 
maintained equal to 5% of the line of credit with an 
additional fee of 2-12% of prime. Allegheny is not to 
utilize the fee arrangements unless the effective cost 
thereof is less than the compensating balance 
arrangement in effect at that bank at that time. It is 
Stated that the fee arrangements produce an effective 
interest cost of issuing and selling the notes of 
between 13.35% and 14.05% on the basis of a prime 
commercial rate of 11-%% and 13.63% and 14.35% 
on the basis of a prime commercial credit rate of 12% 
rather than the 14.68% and 15.00% effective cost 
resulting from meeting compensating balance require- 
ments set forth above. 


Exception from the competitive bidding requirements 
of Rule 50 has been requested for the proposed 
issuance and sale of commercial paper pursuant to 
paragraph (a)(5) thereof, since it is not practicable to 
invite competitive bids for commercial paper and 
current rates for commercial paper for prime bor- 
rowers such as Allegheny are published daily in 
financial publications. Allegheny has also requested 
authority to file certificates under Rule 24 with respect 
to the issuance and sale of commercial paper on a 
quarterly basis. 
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In all other respects the proposed transactions remain 
the same. No state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 13, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
post-effective amendment to the application which he 
desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At any 
time after said date, the application, as now amended 
or as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action 
as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or advice as to whether a 
hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 522/January 17, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10389A/January 15, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 5973A/January 15, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10556/January 12, 1979 


In the Matter of 


CWC HOUSING INVESTMENT GROUP 

and 

CONTINENTAL WINGATE COMPANY, INC. 
20 Kilby Street 

Boston, Massachusetts 02109 


(812-4380) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) FOR EXEMPTION FROM ALL 
PROVISIONS OF THE ACT 


NOTICE IS HEREBY GIVEN that CWC Housing Invest- 
ment Group (“Group”), a Massachusetts limited 
partnership, and its general partner, Continental 
Wingate Company, Inc. (“General Partner’) (collec- 
tively, “Applicants”), filed an application on October 
20, 1978, and amendments thereto on November 17, 
1978, December 29, 1978, and January 12, 1979, 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”), for an order exempting the Group 
from all provisions of the Act and rules thereunder. All 
interested persons are referred to the application on 
file with the Commission for a statement of the repre- 
sentations contained therein, which are summarized 
below. 


Applicants state that the Group was formed under the 
Massachusetts Limited Partnership Act on June 28, 
1978. The Group is designed to implement the policy 
of Title IX of the Housing and Urban Development Act 
of 1968 that private investors be provided a means and 
an incentive to acquire equity interests in, and thereby 
provide equity financing for, government-assisted 


rental housing projects for low and moderate income 
persons. 





The Group will operate as a “two-tier” partnership, 
i.e., the Group, a limited partnership, will invest in 
other limited partnerships (hereinafter referred to as 
“operating partnerships”) which, in turn, will be 
engaged in the development, rehabilitation, ownership 
and operation of housing for low and moderate 
income persons. The Group is organized as a limited 
partnership because a limited partnership is the only 
form of organization which provides investors with 
both (1) the ability to claim on their individual tax 
returns the deductions, losses, credits, and other tax 
items arising from the rehabilitation and operation of 
the real estate projects, and (2) liability limited to 
their capital investment. 


One of the Group’s primary objectives is to pass 
through to its limited partners net losses which may 
be used to offset other taxable income. Rehabilitated 
governmentally-assisted housing projects, according 
to Applicants, generally incur substantial net losses, 
for tax purposes, particularly in their early years. 


Applicants state that the Group has filed and 
amended a registration statement under the Securities 
Act of 1933 covering the sale of 350 to 1,090 units 
(“Units”), each consisting of one limited partnership 
interest. These interests are to be sold only to quali- 
fied investors with a minimum subscription of one 
Unit costing $5,000. The total capital of the Group, 
assuming all Units are sold, will be $5,450,000 before 
deductions for organization expenses, sales commis- 
sions, and expenses of the offering. This amount 
includes $75,000 from the initial Limited Partner, 
which is an affiliate of the General Partner, and 
$5,375,000 from public investors. The Group will pay 
selling commissions of up to $450 per Unit. The 
Group will have a minimum of $1,497,500 and a 
maximum of $4,796,000 available for investment after 
deductions for sales commissions and offering 
expenses. 


Applicants further state that sales of Units to the 
public are proposed to be effected through Shearson 
Hayden Stone, Inc., Continental Wingate Capital 
Corporation (“CWCC”), and other registered broker- 
dealers. CWCC is a wholly owned subsidiary of the 
General Partner. No subscription for units will be 
accepted unless it is approved by the General Partner, 
which approval shall be conditioned upon representa- 
tions as to suitability of the investment for each 
subscriber. Units will be offered and sold only to 
investors who represent, among other things, (1) that 
the Federal income tax bracket at which a substantial 
portion of losses from this investment will be applied 
is at least 50% (46% for corporations) and is expected 
to continue to be at such level for six years) (2) that 
they have a net worth of at least $50,000 (exclusive of 
home, furnishings, and automobiles); and (3) that 
they are aware of the risks involved in investing in the 


Group. Each transferee of Units must, as a condition 
to being admitted to the Group as a substituted 
Limited Partner, represent that he meets the same 
suitability standards as those applicable to original 
investors. 


Applicants state that the Group will be controlled by 
the General Partner pursuant to the partnership agree- 
ment. However, the partnership agreement provides 
that a majority in interest of the Limited Partners may 
dissolve the Partnership, amend the partnership 
agreement, and subject to (a) the receipt of an opinion 
of counsel that the Group will not (i) lose it status as 
a Limited Partnership under Massachusetts law or (ii) 
be treated for Federal income tax purposes as an 
association taxable as a corporation, and (b) the 
receipt of required government consents, remove the 
General Partner and/or elect substitute general 
partners. The opinion as to loss of status as a limited 
partnership under Massachusetts law will not be 
required to remove the General Partner for a material 
violation of the Group’s partnership agreement. Also 
under the partnership agreement, each Limited 
Partner is entitled to review the records of the Group 
at reasonable times, including the register of the 
names, addresses, and number of Units owned by 
each other Limited Partner. 


The Group’s capital contributions to the operating 
partnerships will be made in stages and will be 
contingent, in each case, upon the occurrence of 
certain events, such as closing of construction, 
financing arrangements, completion of construction, 
receipts of certificates of occupancy, achievement of 
certain occupancy levels, and closing of permanent 
financing arrangements. 


Because the Group will invest only in limited partner- 
ship interests, both the Group and the General Partner 
will have only limited control over the management of 
the operating partnerships. However, the general 
partners of each operating partnership are Gerald 
Schuster and A. Carleton Dukess, who, in turn, are 
directors, officers and principal shareholders of the 
General Partner. Each operating partnership agree- 
ment provides for (1) the right of the Group to approve 
or disapprove the sale or refinancing of its project 
(until January 1, 1999, the requirement for such 
consent will exist in ali cases; after that date, such 
consent will not be required if the net proceeds will be 
sufficient to pay off all Partnership debt other than 
Mortgage Loans and to return the Group’s capital 
contributions, less all prior cash distributions from 
cash flow or otherwise); and (2) upon the occurrence 
of certain events, the right to demand the resignation 
of the general partners. 


Applicants state the General Partner and its affiliates 
will receive substantial reimbursements, fees and 
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other compensation from the proceeds of the sale of 
the Units and from operations of the operating 
partnerships. 


In addition, the General Partner will be entitled to 
receive 1% of the Group’s profits, losses, and net 
cash receipts, and upon liquidation of the Group, 1% 
of the net proceeds available for distribution after 
return to the Limited Partners of their cash contri- 
butions to the Group plus a cumulative six percent 
annual return on such contributions minus any prior 
cash flow contributions. The general partners of the 
operating partnerships will be entitled to receive a 3% 
interest in the profits, losses, and net cash receipts 
from each operating partnership, and upon liquidation 
of any operating partnership, 14% of the net proceeds 
available for distribution after return to the Group of 
its capital contribution to such operating partnership 
plus a cumulative six percent annual return on such 
contributions, minus any prior cash distributions to 
the Group from such operating partnership’s cash 
flow. 


Applicants further state that in the initial period, the 
General Partner will be paid a builders and developers 
fee and will be reimbursed for costs not funded by 
project mortgage proceeds, building fees to general 
contractors, and anticipated GNMA discounts. 
Moreover, during the Group’s operational period, 
affiliates of the General Partner will receive in 
consideration for their management services, a five 
year rent-up and additional management fee. The 
General Partner believes and represents that the 
reimbursements, compensation, fees and expenses 
receivable by it and its affiliates from the Group 
and/or the operating partnerships in which the Group 
will invest are reasonable, fair, and do not involve 
overreaching, and are competitive from the point of 
view of the Group, the operating partnerships in which 
the Group will invest and investors in the Group. 


The Group states that it will file with the Commission 
pursuant to Section 15(d) of the Securities Exchange 
Act of 1934 all required annual reports, quarterly 
reports, and current reports on Forms 10-K, 10-Q and 
8-K, as well as any other reports required by such Act. 
The General Partner will also distribute to each 
Limited Parnter within 75 days after the end of each 
fiscal year an annual report containing a balance 
sheet, statement of income, partner's equity, and 
changes in financial position for such fiscal year. 
Such annual report shall include a report of the 
Group’s activities during the year and a cash flow 
statement setting forth distributions to Limited 
Partners and specifying the specific sources of such 
cash. Within 75 days of the close of each fiscal year, 
each Limited Partner also will be sent a schedule 
containing all information from the Group necessary 
for the preparation of his federal and state income tax 
returns. 
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The General Partner expressly recognizes that it has a 
fiduciary obligation to the Group and will act in 
accordance with such fiduciary obligation in publicly 
or privately offering and selling limited partnership 
interests in other limited partnerships which it may 
sponsor. The General Partner will also act in 


accordance with such fiduciary obligations to the 
Group in choosing which operating partnerships the 
Group will invest in, if it does not invest in all of the 
in the Group’s 


operating partnerships described 
prospectus. 


Applicants maintain that the Group is not an invest- 
ment company as defined in the Act, but request that, 
in any event, the Group be exempted from all 
provisions of the Act pursuant to Section 6(c) thereof. 
Section 6(c) of the Act provides that the Commission 
may exempt any person, security, or transaction from 
any provision of the Act and rule thereunder if, and to 
the extent that, such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicants contend that the exemption of the Group 
from the provisions of the Act is both necessary and 
appropriate in the public interest. It is asserted that 
the form of organization of the Group, i.e., a limited 
partnership, which is necessary to limit the liability of 
private investors investing in subsidized and low and 
moderate income housing, is incompatible with the 
regulatory framework of the Act. Applicants contend 
that to discourage the two-tier limited partnership 
arrangement by application of the Act would eliminate 
the primary means of attracting equity capital into 
government-assisted housing and would frustrate the 
national policy declared by Congress “to encourage 
the widest possible participation by private enterprise 
in the provision of housing for low and moderate 
income persons.” 


Applicants further state that the exemption would be 
consistent with the protection of investors and the 
purposes and policies of the Act. Sales of the Units 
will be restricted to specially qualified investors, who 
will be apprised of the management and operations of 
Group through reports sent to the Limited Partners 
and filed with the Commission and who must make 
representations as to income, net worth and present 
and projected income tax rate. With the exception of 
funds which the Group may hold in bank accounts or 
other interim investments, pending contribution to the 
capital of the operating partnerships, all of the pro- 
ceeds of the sale of the Units will be invested in the 
operating partnerships. Such operating partnerships 
are specifically identified and described in the Group’s 
registration statement under the Securities Act of 
1933. Each such operating partnership is engaged in 
the development and construction of housing for low 
and moderate income tenants. 





Applicants point out, in addition, that the Group’s 
stated investment policies and objectives circum- 
scribe the General Partner's discretion to invest the 
Group’s assets. Likewise, the discretion of the general 
partners of the operating partnerships is limited by 
the governmental regulations to which each such 
entity is subject. The General Partner also represents 
that until the net proceeds of the offering by the 
Group have been invested or committed to invest- 
ment, no partnership of the same objectives for which 
it acts as general partner will make a public offering of 
its securities. Finally, the General Partner represents 
that all transactions between it and its affiliates, on 
one hand, and the Group and the operating partner- 
ships, on the other hand (including the reimburse- 
ments, compensation, fees and expenses receivable 
in connection therewith), will be made only on terms 
that are reasonable and fair and consistent with the 
policies and purposes of the Group, do not involve 
any overreaching, and are no less favorable to the 
Group than those offered by others in the same 
vicinity. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 5, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in case of an attorney-at- 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10557/January 15, 1979 


In the Matter of 


NATIONWIDE LIFE INSURANCE COMPANY 


and 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


(812-4378) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 11 OF THE ACT FOR AN ORDER 
APPROVING CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER EXEMPTING PROPOSED TRANSACTIONS 
FROM SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2), 27(d), AND RULE 22c-1. 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (“Nationwide”), a stock life 
insurance company organized under the laws of the 
State of Ohio, and MFS Variable Account (“MFS”), a 
separate account of Nationwide registered under the 
Investment Company Act of 1940 (“Act”) as a unit 
investment trust (collectively “Applicants”), filed an 
application on October 16, 1978, and an amendment 
thereto on December 11, 1978, pursuant to Section 11 
of the Act for an order approving certain offers of 
exchange, and pursuant to Section 6(c) of the Act, for 
an order exempting from Sections 2(a)(32), 2(a)(35), 
22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d), and Rule 
22c-1 of the Act, to the extent necessary, a proposed 
change in the pricing of one of their existing variable 
annuity contracts. All interested persons are referred 
to the Application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


MSF, a separate account of Nationwide, was 
organized as a unit investment trust pursuant to a 


custodian agreement between Nationwide, as 
sponsor-depositor, and The State Street Bank and 
Trust Company (“State Street”), as custodian, and 
registered under the Act. MFS was established for the 
purpose of funding Individual Deferred Variable 
Annuity Contracts (“Contracts”) issued by Nation- 
wide. Presently Applicants assess an initial sales 
charge on the gross purchase payments under the 
Contracts. However, Applicants propose to implement 
a change in pricing of the Contracts. In lieu of the 
customary initial sales load, Applicants propose to 
assess a contingent deferred sales charge (‘“Contin- 
gent Charge”). 
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Under the proposed Contracts a purchaser may make 
a single purchase payment, an irregular series of 
periodic purchase payments, or a regular series of 
periodic purchase payments. The amount and 
frequency of purchase payments is discretionary with 
the purchaser, and no requirements are imposed 
except for minimum amounts of the initial purchase 
payments ($1,500 for non-tax-qualified contracts and 
$300 on an annualized basis for the first contract year 
for contracts finding tax-qualified pension or profit- 
sharing plans). The purchaser may allocate all or a 
portion of each purchase payment among one or more 
of eight sub-accounts of the MFS, each of which 
invests in the shares of one of eight mutual funds 
managed by Massachusetts Financial Services 
Company, or to the general account of Nationwide. 
The Contracts provide for the accumulation of such 
purchase payments with any accrued earnings until 
the annuity commencement date selected by the 
purchaser, at which time annuity payments begin as 
designated by the contract owner. 


Under the proposed Contracts the contract owner 
may, at any time prior to the annuity commencement 
date, withdraw some or all of the accumulated 
contract value. However, Applicants would assess a 
Contingent Charge, which would be applied in the 
case of certain withdrawals by a contract owner from 
the contract value. The Contingent Charge would 
equal 5% of the lesser of: (1) all purchase payments 
received during the 96 months immediately prior to 
the valuation period during which the surrender is 
requested; or (2) the amount surrendered. The 
cumulative sum of all such charges, per contract 
owner, would never exceed 5% of that owner’s 
purchase payments received during the 96 months 
immediately prior to the valuation period during which 
the surrender is requested. 


An exception to the assessment of a Contingent 
Charge would permit certain surrenders without the 
imposition of a sales charge. This exception would 
apply to redemptions after the end of the second 
contract year. Under the exception, a contract owner 
would be able to redeem up to 10% of purchase 
payments made within 96 months immediately prior to 
the valuation period during which the redemption is 
requested without imposition of the Contingent 
Charge. 


When a redemption is requested to effect a cash with- 
drawal prior to the annuity commencement date, State 
Street would surrender to the depositor cash equal 
to the amount of the cash withdrawal requested by the 
contract owner, plus the applicable Contingent 
Charge. The requested cash withdrawal would then be 
remitted to the contract owner. The Contingent 
Charge would be paid by State Street to Nationwide to 
reimburse it for the expenses incurred in connection 
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with the sale of the Contracts. These expenses 
include commissions, promotional costs, sales 
administration, and similar sales related expenses. 


Other charges would be assessed by Nationwide 
under the Contracts include an annual contract 
maintenance charge of $30 per Contract and an asset 
charge equal, on an annual basis, to 1.3% of the daily 
net asset value of the assets of the MFS. The asset 
charge is composed of a mortality risk premium, 
equal to approximately .8%, and an expense risk 
charge, equal to approximately .5%. Applicants state 
that these charges are calculated to reimburse Nation- 
wide for costs related to administration of the 
Contracts and the assumption of mortality and 
expense risks. 


Applicants submit that the proposed pricing change in 
the Contracts is consistent with all provisions of the 
Act and that no exemptive relief is required in order to 
implement the transaction. However, to avoid any 
possibility that questions may be raised as to the 
potential applicability of various definitional and 
regulatory sections of the Act, Applicants have 
requested to order of the Commission exempting the 
proposed transaction, to the extent necessary, from 
the provisions of the Act detailed below. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “Sales load” as the 
difference between the price of a security to the public 
and that portion of the proceeds from its sale which is 
received and invested or held for investment by the 
issuer, less any portion of such difference deducted 
for trustee’s or custodian’s fees, insurance premiums, 
issue taxes or administrative expenses or fees which 
are not properly chargeable to sales or promotional 
activities. Applicants assert that the proposed Contin- 
gent Charge is consistent with the intent of the 
definition of “sales load” contained in the Act. While 
eliminating the usual initial sales load deduction from 
purchase payments Nationwide would continue to 
incur expenses related to the sale of the Contracts, 
including commissions paid to sales personnel and 
the costs of promotion and sales administration. The 
Contingent Charge would be retained by Nationwide 
to reimburse it solely for expenses related to the sale 
of the Contracts, which Applicants maintain is within 
the Section 2(a)(35) definition of sales load, but for 
the timing of the imposition of the charge. Applicants 
assert that the deferral of the sales charge, and its 
contingency upon the occurrence of an event which 
might not occur, does not change the basis nature of 
this charge, which is in every other respect a sales 
charge. However, Applicants have requested an 
exemption from the provisions of Section 2(a)(35), to 
the extent necessary, to implement their proposed 
change in the pricing of the Contracts. 





Section 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security” as any security under the terms 
of which the holder, upon its presentation to the 
issuer, is entitled to receive approximately his propor- 
tionate share of the issuer’s current net assets, or the 
cash equivalent thereof. Section 27(d) of the Act, in 
pertinent part, requires that the holder of a periodic 
payment plan certificate be able to surrender the 
certificate under certain circumstances with the 
recovery of certain initial sales charges. Applicants 
submit that the imposition of the Contingent Charge 
does not violate Section 2(a)(32) or Section 27(d). 
Applicants asserts that Sections 2(a)(32) and 27(d) 
both contemplate the assessment of an initial sales 
load. However, Applicants assert that, with a Contin- 
gent Charge, the net amount invested is the gross 
purchase payments. Thus, the owner’s proportionate 
share or account value would be the gross purchase 
payments, plus or minus any increase or decrease in 
value, less the Contingent Charge. Applicants assert 
that deferring the imposition of the sales charge in no 
way restricts the contract owner from receiving his 
proportionate share or the value of his account on 
redemption. Rather, Applicants maintain that the 
Contingent Charge will merely be deducted at the time 
of redemption in determining that proportionate 
share, instead of being deducted from purchase 
payments. Applicants contend that the Contingent 
Charge merely defers the timing of the imposition of 
the sales charge and makes the charge contingent 
upon an event which might never occur. Applicants 
submit that this method of assessing sales charges 
permits the purchaser’s net amount invested to be 
increased, thus providing a benefit to the purchaser. 
However, Applicants have requested an exemption 
from the provisions of Section 2(a)(32) and 27(d), to 
the extent necessary, to implement their proposed 
change in the pricing of the Contracts. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, makes it 


unlawful for any registered investment company 
issuing periodic payment plan certificates, or for any 
depositor or underwriter of such company, to sell any 
such certificate unless such certificate is a 
redeemable security. Applicants submit that the 
assessment of a Contingent Charge upon certain 
redemptions, which is fully disclosed in the 
prospectus, should not be construed as such a 
restriction or redemption. Applicants asserts that the 
Contracts are still redeemable securities, whether the 
sales charge is imposed against the purchase 
payment at the time of purchase, or whether such 
charge is deferred and made contingent upon an 
occurrence at a later instant during the contract 
period. Applicants assert that this is particularly true 


where the deferral of the Contingent Charge until a 
redemption is effected has the general effect of 
increasing the contract value that is available for 
redemption, as compared with the contract value that 
would be available for redemption were the sales 
charge deducted from the purchase payment before 
investment on behalf of the owner. However, 
Applicants have requested an exemption from the 
provisions of Section 27(c)(1), to the extent 
necessary, to implement their proposed change in the 
pricing of the Contracts. 


Applicants further assert that the proposed transfers 
involve only a change in the Contracts’ underlying 
accumulation units, which are merely accounting 
units of measure to quantify contract value, and, thus, 
do not involve an exchange of a unit investment trust 
security for the security of any other investment 
company. However, to avoid any questions that might 
be raised as to the applicability of Section 11, 
Appicants are requesting an Order pursuant to Section 
11, to the extent necessary, to permit the proposed 
offer of transfer rights described above. 


Section 6(c) 


Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities or transactions from any provision of the 
Act, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE !S FURTHER GIVEN that any interested 
person may, not later than February 9, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, -D.C. 20549. A copy of 
such request shail be served personally or by mail 
upon Applicants at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following February 9, 1979, unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 


SEC DOCKET/789 





whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10558/January 15, 1979 


In the Matter of 


NATIONAL LIQUID RESERVES, INC. 
605 Third Avenue 
New York, New York 10016 


(812-4402) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM RULES 2a-4 AND 22c-1 THERE- 
UNDER. 


NOTICE IS HEREBY GIVEN that National Liquid 
Reserves, Inc. (“Applicant”), a no-load, open-end 
diversified management investment company regis- 
tered under the Investment Company Act of 1940 
(“Act”), filed an application on December 8, 1978, and 
an amendment thereto on January 4, 1979, pursuant 
to Section 6(c) of the Act for an order of the Commis- 
sion exempting Applicant from the provisions of 
Rules 2a-4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to calculate its price per 
share for the purposes of sales and :2demptions of its 
shares, to the nearest one cent on a share value of 
one dollar. In all other respects, portfolio securities 
held by the Company will be valued in accordance 
with the views set forth in Investment Company Act 
Release No. 9786 (May 31, 1977) (“IC-9786”). All 
interested persons are referred to the application on 
file with the Commission for a statement of 
representations contained therein, which are summa- 
rized below. 


Applicant states that it is a money market fund 
designed as an investment vehicle for institutional 
and individual investors who seek liquidity for their 
investment. The application states that its portfolio is 
invested primarily in short-term marketable obliga- 
tions issued or guaranteed as to principal and interest 
by the U.S. Government (or its agencies or instrumen- 
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talities), obligations of U.S. banks, commercial paper, 
and short-term corporate obligations. Application 
asserts that since its inception in 1974 and in keeping 
with its policies, its portfolio has been invested 
largely in certificates of deposit of domestic banks, 
which are members of the Federal Reserve System 
and which have capital, surplus, and undivided profits 
in excess of $100,000,000, and commercial paper 
rated A-1 by Standard & Poor’s Corporation or Prime-1 
by Moody’s Investor Services, Inc. 


Applicants states that it does not presently have nor 
does it intend to have investments in instruments 
having a remaining maturity of greater than one year. 
Applicant states that it values its portfolio at market 
and asserts that because of the short maturities of its 
portfolio, its net asset value per share has varied 
between $9.96 and $10.02 from its inception on May 
28, 1974. Applicants states that its Board of Directors 
has authorized, subject to shareholder approval, a 
split-up of Applicant’s common stock approximately 


10 for 1 through a stock dividend of approximately 9 
shares for each share outstanding, so that after the 
split-up, each new share will have a net asset value of 
$1.00. Applicants asserts that it expects that as a 
result of rounding the net asset value per share to the 
nearest $.01 on a $1.00 price, Applicant’s price per 
share for the purpose of sales and redemptions will 
remain at $1.00. 


Applicant states that its Board of Directors believes 
that this split and consequent $1.00 price per share 
will benefit Applicant and its shareholders. Applicant, 
designed as an investment vehicle for institutional 
and individual investors who seek liquidity for their 
investment, has as its investment objectives 
maximum current income and preservation of capital. 
Applicant’s investors, the Applicant asserts, want the 
daily income dividends declared by the Applicant to 
reflect income as earned, and the sales and 
redemption price not to change. Applicant represents 
that its Board of Directors has therefore reached a 
conclusion that stability of capital and a steady flow 
of investment income would be of benefit to existing 
shareholders and a helpful tool in attracting potential 
investors to Applicant. Applicant asserts that its 
shareholders would have the convenience of being 
able to determine the value of their holdings simply by 
knowing the number of shares they own. Also, the 
task of maintaining an investment record would be 
made easier for Applicant’s shareholders. Applicant 
also states that this change is expected to avoid the 
periodic changes in Applicant’s net asset value per 
share as a result of which investors have realized 
nominal capital gains and losses upon redemption. 


Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company issuing any 





redeemable security shall sell, redeem, or repurchase 
any security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. In IC-9786 the Commission issued an 
interpretation of Rule 22c-1 expressing its view that 
Rule 22c-1 which would require a fund using a 
“floating” net asset value to maintain an accuracy in 
computing its price of one percent (equivalent to the 
nearest one cent on a net asset value of $10.00). Rule 
2a-4 adopted under the Act provides, as here relevant, 
that the “current net asset value” of a redeemable 
security issued by a registered investment company 
used in computing its price for the purposes of distri- 
bution and redemption shall be determined with 
reference to current market value for portfolio 
securities with respect to which market quotations are 
readily available and for other securities and assets 
fair value as determined in good faith by the board of 
directors of the registered company. In IC-9786 the 
Commission issued an interpretation of Rule 2a-4 
expressing its view that it was inconsistent with Rule 
2a-4 for certain money market funds to “round off” 
calculations of their net asset value per share to the 
nearest one cent on a share value of $1.00, because 
such a calculation might have the effect of masking 
the impact of changing values of portfolio securities 
and therefore might not “reflect’’ its portfolio 
valuation as required by Rule 2a-4. 


Section 6(c) of the Act provides, in part, that the 
Commission may, upon application, exempt any 
person, security or transaction or any class or classes 
of persons, securities or transactions, from any 
provision or provisions of the Act and rules there- 
under, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act: 


Applicant submits that the requested exemptions are 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Applicant-asserts that a substantial number of money 
market funds now offer the public a $1.00 price for 
their shares. Applicant represents that, to the extent 
necessary, the Applicant’s Board of Directors will 
consider the advisability of temporarily suspending 
payment of dividends, or making a capital gains or 
other distribution, to maintain a $1.00 price per share; 
if the net. asset value per share declines to a value 
below $.997 or rises to a value of, above $1.003, 
respectively. Applicant-states that in order to attempt 
to assure the stability of Applicant’s price it will also 
adhere to the following conditions: 


1. Applicant’s Board of Directors, in 
supervising Applicant’s operations and 
delegating special responsibilities involv- 
ing portfolio management to Applicant’s 
investment adviser, undertakes—as a 
particular responsibility within its overall 
duty of care owed to the shareholders of 
Applicant—to assure to the extent 
reasonably practicable, taking into account 
current market conditions affecting Appli- 
cant’s investment objectives, that Appli- 
cant’s price per share as computed for the 
purpose of sales and redemptions, rounded 
to the nearest cent, will not deviate from 
one dollar. 


2. Applicants will maintain a dollar- 
weighted average portfolio maturity appro- 
priate to its objective of maintaining a 
Stable price per share. Applicant will not 
purchase a portfolio security with a 
remaining maturity of greater than one 
year, nor will it maintain a dollar-weighted 
average portfolio maturity in excess of 120 
days. Applicant states that, in addition, in 
the future to help maintain a $1.00 net 
asset value, the Board of Directors has 
resolved that unless particular circum- 
stances dictate otherwise, portfolio securi- 
ties having maturities of 60 days or less 
when purchased shall be valued at cosi 
adjusted for amortization of premiums and 
accretion of discounts and that securities 
originally purchased with maturities in 
excess of 60 days should be valued 
beginning on the 60th day prior to. maturity 
using market quotations on the 61st day 
prior to maturity with unrealized appreci- 
ation or depreciation of the 61st day, if 
any, amortized to maturity. 


3. Applicant will invest in a portfolio of 
money market instruments consisting of 
U.S. Government obligations issued or 
guaranteed as to principal and interest by 
the U.S. Government or its agencies or 
instrumentalities (whether or not subject to 
repurchase agreements), U.S. bank obliga- 
tions, high grade commercial paper, and 
short-term corporate obligations. Invest- 
ments in U.S. bank obligations (including 
certificates of deposits, letters of credit, 
and bankers’ acceptances) will be limited 
to domestic banks and their foreign 
branches provided such domestic banks 
are members of the Federal Reserve 
System and have capital, surplus, and 
undivided profits (as published in their 
most recently published financial state- 
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ments prior to the date of the investment) 
in excess of $100,000,000. The commercial 
paper purchased by Applicant will be (i) 
rated A-1 by Standard & Poor’s or Prime-1 
by Moody’s Investor Services, Inc., or (ii) 
issued by companies which at the time of 
purchase have an outstanding debt issue 
rated AA or better by Standard & Poor's of 
Aa or better by Moody’s. The short-term 
obligations of corporations purchased by 
Applicant will be rated when purchased, 
AA or better by Standard & Poor’s or Aa or 
better by Moody’s. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 7, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices or ordered issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10559/January 15, 1979 


In the Matter of 


L. F. ROTHSCHILD, UNTERBERG, TOWBIN 
WARBURG PARIBAS BECKER INCORPORATED 
J. C. BRADFORD & CO. 
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and 


PIPER, JAFFRAY & HOPWOOD INCORPORATED 
clo L. F. Rothschild, Unterberg, Towbin 

55 Water Street 

New York, NY 10041 


(812-4398) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING AN EXEMPTION FROM SECTION 30(f) OF 
THE ACT 


L. F. Rothschild, Unterberg, Towbin; Warburg Paribas 
Becker Incorporated; J. C. Bradford & Co.; and Piper, 
Jaffray & Hopwood Incorporated filed an application 
on November 28, 1978, pursuant to Section 6(c) of the 
Investment Company Act of 1940 (“Act”) for an order 
of the Commission in connection with a proposed 
offering of common stock of Nautilus Fund, Inc. 
(“Company”), a registered, closed-end, diversified 
management investment company, from Section 30(f) 
of the Act, which incorporates Section 16 of the 
Securities Exchange Act of 1934, to exempt certain 
transactions incidental to the distribution of the 
Company’s shares. 


On December 22, 1978, a notice (Investment Company 
Act Release No. 10534) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Commis- 
sion has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent: with the 
protection of investors and the purpose fairly intended 
by the policy and provisions of the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from 
Section 30(f) of the Act, to the extent requested, be 
and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10560/January 15, 1979 


In the Matter of 


PILGRIM FORMULA SHARES, INC. 
185 Cross Street 
Fort Lee, New Jersey 07024 


(811-2397) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Pilgrim Formula 
Shares, Inc. (“PFS”), registered under the Investment 
Company Act of 1940 (‘‘Act”) as a diversified, open- 
end, management investment company, filed an 
application on November 13, 1978, for an order of the 
Commission, pursuant to Section 8(f) of the Act, 
declaring the PFS has ceased to be an investment 
company as defined in the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


The application states that PFS was incorporated 
under the laws of the State of Maryland on July 13, 
1973, and that it has been registered under the Act 
since 1973. Pursuant to a Plan and Agreement of 
Reorganization dated July 12, 1978 between PFS and 
Pilgrim Fund Inc. (“Pilgrim”), substantially all of the 
net assets of PFS were transferred to Pilgrim in 
exchange for shares of capital stock of Pilgrim, which 
shares were then distributed to the shareholders of 
PFS on a prorate basis pursuant to a Plan of Liquida- 
tion and Dissolution. The effective date of said trans- 
actions pursuant to the Plan and Agreement of 
Reorganization was October 31, 1978, and as of 
November 7, 1978, PFS had cash assets of less than 
$3,000, which amount was maintained as a reserve to 
pay accrued expenses and expenses to be incurred in 
the final liquidation and dissolution of PFS. 


The Board of Directors of PFS, on October 26, 1978, 
authorized PFS to file an application pursuant to 
Section 8(f) of the Act, inasmuch as PFS does not 
have any current operations and has no plans or 
intentions to continue as either an investment 
company or a corporation, and further authorized PFS 
to file for dissolution under Maryland law. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a 
registered investment company has ceased to be an 
investment company, it shall so declare by order, and 


that, upon. the taking effect of such order, the regis- 
tration of such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 9, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0-5 
of the Rules and Regulations promulgated under the 
Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10561/January 16, 1979 


In the Matter of 


FIDELITY GOVERNMENT SECURITIES FUND, LTD. 
FIDELITY MANAGEMENT & RESEARCH COMPANY 
82 Devonshire Street 

Boston, Massachusetts 02109 


(812-4405) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR ORDER OF 
EXEMPTION FROM SECTION 2(a)(19) OF THE ACT. 


NOTICE IS HEREBY GIVEN that Fidelity Government 
Securities Fund, Ltd. (“Fund”), registered under the 
Investment Company Act of 1940 (the “Act”) as an 
open-end, diversified managment investment com- 
pany, and Fidelity Management & Research Company 
(“FMR” or the “Adviser’), Non-Managing General 
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Partner and investment adviser of the Fund (collec- 
tively “Applicants”), filed an application on December 
13, 1978, requesting an order of the Commission 
pursuant to Section 6(c) of the Act exempting the 
Fund and its general partners from the provisions of 
Section 2(a)(19) of the Act to the extent that the 
Fund's general partners would otherwise be deemed 
to be “interested persons” of the Fund or its Non- 
Managing General Partner solely because they are 
partners in the Fund. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations contained 
therein, which are summarized below. 


Applicants state that the Fund has been organized as 
a limited partnership under the Uniform Limited 
Partnership Act of Nebraska and proposes to operate 
as an open-end, diversified management investment 
company registered under the Act, with the objective 
of providing investors with as high a level of current 
income exempt from state and local taxes as is 
consistent with the preservation of capital. They 
further state that the Fund will seek to achieve this 
objective by investing in a diversified portfolio of 
securities issued by the United States Government, its 
agencies or instrumentalities (“government securi- 
ties”). 


The Fund plans to invest only in those securities the 
interest income on which is exempt from state and 
local taxes. However, the Fund does not reserve the 
right to invest in government securities the interest on 
which may be subject to taxation in some states in 
cases of significant yie!d disparity or for defensive 
purposes. According to the application, requests for 
rulings have been filed with the Internal Revenue 
Service seeking a determination that the Fund will be 
a partnership and not an assocation taxable as a 
corporation. 


The general partners of the Fund will consist of 
Managing General Partners and a Non-Managing 
General Partner; the Fund will be managed solely by 
the Managing General Partners, except in the circum- 
stances described below. Only individuals may serve 
as Managing General Partners. They will perform the 
same functions as directors of incorporated invest- 
ment companies. Applicants state that the Non- 
Managing General Partner FMR, in its capacity as 
such, is excluded from participation in the Manage- 
ment of the Fund, except in the circumstances 
described below. In its capacity as investment 
adviser, however, FMR may also have the authority to 
act on behalf of the Fund to the extent provided in its 
advisory agreement. 


According to the application, the Managing General 
Partners may act only by majority vote and are subject 
to election and removal by vote of the partners. In the 
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event no Managing General Partner remains, it is the 
responsibility of the Non-Managing General Partner to 
call a meeting of the limited partners (“Limited 
Partners”), to be held within 60 days of the date the 
last Managing General Partner ceased to act in such 
capacity, for the purpose of determining whether to 
elect to continue the business of the Fund and, if the 
business is to be continued, electing new Managing 
General Partners. During a period of time in which no 
Managing General Partner remains, the Non- 
Managing General Partner is permitted to engage in 
the management, conduct and operation of the busi- 
ness of the Fund to the same extgent as a Managing 
General Partner. 


According to the application, the Fund’s Limited 
Partners have no rights to control the Fund’s busi- 
ness, but may exercise certain right and powers of a 
Limited Partner under the partnership agreement, 
including voting rights, and the giving of consents 
and approvals provided for in the partnership 
agreement. The partnership agreement authorizes 
Limited Partners to exercise voting rights on certain 
matters, including the right to elect or remove gen- 
eral partners, approval or termination of investment 
advisory contracts, and ratification or rejection of the 
appointment of the independent public accountants of 
the Fund. Applicants state that they have been 
advised that it will be the opinion of Nebraska counsel 
that the existence or exercise of these voting rights 
does not subject the Limited Partners to liability as 
general partners under the Uniform Limited Partner- 
ship Act of Nebraska. However, Applicants further 
state that it is possible that, because of such voting 
rights, the Limited Partners might be found to be sub- 
ject to liability as general partners by the courts of 
another state. In this regard, the Applicants state that, 
if a Limited Partner is sued to satisfy an obligation of 
the Fund, the Fund will, upon notice of such suit by 
the Limited Partner, either satisfy such obligation or, 
if it believes such suit is without merit, undertake the 
defense of such suit. In addition, the Fund intends to 
include in all material contracts a provision limiting 
the claims of creditors to Fund assets. The Applicants 
specifically recognize that in the event a Limited Part- 
ner should be found to be liable as a general partner, 
he will be required to satisfy such a claim personally 
to the extent that the assets and insurance of the 
Fund are insufficient to reimburse him. 


Applicants state that the entire interest of the partners 
will be divided into Shares of Partnership Interest 
(“Shares”) which will be offered to investors, and that, 
upon the sale of a Share to a purchaser who is not a 


Limited Partner, and upon receipt of a _ signed 
partnership authorization, including a power of 
attorney, required of all Limited Partners, the 
purchaser. will become a Limited Partner upon the 
filing of an amendment to the partnership agreement. 





According to the application, the Managing General 
Partners agree to process such amendments at least 
weekly. However, while amendments will be 
processed at ieast weekly, income loss, gain, expense 
or credits will be allocated to a holder of shares on the 
day following receipt of payment for shares pur- 
chased and a signed partnership authorization. Appli- 
cants further state that (1) all items of Fund income 
gain, loss, deductions and credits will be allocated 
equally among the outstanding Shares of the Fund; 
(2) all Shares will have equal rights and one vote each 
on all matters to be voted upon by partners, and are 
redeemable; and (3) a Limited Partner can assign his 
Shares, in whole or part, provided the assignee agrees 
to become a substituted Limited Partner, the general 
partners consent to such assignment and substitu- 
tion, and the assignee executes the necessary docu- 
ments to become a substituted Limited Partner. 


It is anticipated that, as a condition of the granting of 
the rulings noted above, the Internal Revenue Service 
will require that at all times the general partners must 
have in the aggregate a one percent interest in all 
Fund items of income, gains and losses. The general 
partners intend to meet this condition by purchasing 
in the aggregate one percent of the outstanding 
Shares of the Fund. In addition, FMR undertakes that 
at all times while serving as Non-Managing General 
Partner it will own a sufficient amount of the Fund’s 
outstanding Shares so that when its ownership is 
combined with the Share ownership of the General 
Partners, the aggregate Share ownership of the 
General Partners will amount to at least one percent 
of the outstanding Shares of the Fund. FMR also 
undertakes that it will not withdraw as a Non- 
Managing General Partner except on 180 days notice 
or unless another General Partner has assumed this 
obligation. The Fund undertakes that any successor 
Non-Managing General Partner will agree to the same 
undertakings as FMR. 


Applicants assert that, if the Fund is organized as a 
limited partnership, certain tax benefits will accrue to 
its investors which would not be available if the Fund 
were organized in corporate form. This, Applicants 
state, is because as a general rule, income from 
government securities is exempt from state, local and 
municipal taxes. The Fund has been advised that if it 
were organized in corporate form, state and local 
governments would be free to treat the income 
distributions paid to shareholders as corporate divi- 
dends rather than interest income and impose income 
tax liability on such distributions. The Fund has also 
been advised that a limited partnership is generally 
not considered to be a separate entity under state 
income tax laws. Consequently, Applicants state that 
Fund shareholders will have the same state tax 
liability on income distributions of the Fund as they 
would have had under direct ownership of a 


proportionate interest in the instruments held in the 
Fund’s portfolio. Applicants also argue that by organ- 
izing as a limited partnership, the Fund provides 
investors with the benefits of diversification, 
professional management and low cost operation 
inherent in an investment company without sacrificing 
the favorable tax treatment that attaches to the direct 
ownership of government securities. The Applicants 
assert that the above favorable tax treatment can have 
a significant effect on the net tax-adjusted yield for 
investors of all income levels and can be particularly 
important for investors wishing to invest less than the 
amounts of the lowest denominations of government 
securities customarily available, which is generally 
$5,000 except for U.S. Treasury bills for which the 
minimum denomination is generally $10,000. 


Applicants also state that as a partnership, the Fund 
will not be obliged to comply with the provisions of 
Subchapter M of the Internal Revenue Code in order to 
avoid being taxed as a separate entity under Federal 
income tax laws; and that, unlike a corporation, a 
partnership normally is not subject to state taxes. 


Section 10(a) of the Act provides, in pertinent part, 
that no registered investment company shall have a 
board of directors more than 60 percent of the 
members of which are persons who are interested 
persons of such registered company. 


Section 2(a)(12) of the Act defines “director” to 
include any director of a corporation or any person 
performing similar functions with respect to any 
organization, whether incorporated or unincorporated. 


Section 15(c) of the Act provides, that it shall be 
unlawful for any registered investment company 
having a board of directors to enter into, renew, or 
perform any contract or agreement, written or oral, 
whereby a person undertakes to regularly serve or act 
as investment adviser of such company, unless the 
terms of such contract or agreement and any renewal 
thereof have been aprpoved by the vote of a majority 
of directors, who are not parties to such contract or 
agreement or interested persons of any such party. 


Section 2(a)(19)(A) of the Act provides, in pertinent 
part, that an “interested person” of another person, 
when used with respect to an investment company, 
means (1) any affiliated person of such investment 
company, and (2) any interested person of any invest- 
ment adviser or principal underwriter for such 
company. Section 2(a)(19)(B) of the Act provides, in 
pertinent part, that an “interested person” of another 
person, when the other person is an investment 
adviser or principal underwriter for any investment 
company, means any affiliated person of such invest- 
ment adviser or principal underwriter. 
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Section 2(a)(3)(D) of the Act provides, in pertinent 
pat, that an “affiliated person” of another person 
means any officer, director partner, co-partner or 
employee of such other person. 


Applicants submit that the relationship of the Manag- 
ing General Partners to the Fund is essentially 
identical to the relationship of directors to an incor- 
porated investment company. They state that, never- 
theless, the provisions of Section 2(a)(3) of the Act 
would make all Managing General Partners affiliated 
persons of FMR, the adviser which is the Non- 
Managing General Partner, with the result that the 
Managing General Partners would be deemed inter- 
ested persons of the Fund and its Non-Managing 
General Partner under Section 2(a)(19) of the Act. 


Applicants, to ensure compliance with Sections 10(a) 
and 15(c) of the Act, have requested that the Fund and 
its Managing General Partners be exempted from the 
provisions of Section 2(a)(19) to the extent that the 
Fund’s Managing General Partners would otherwise 
be deemed to be “interested persons” of Fund or its 
Non-Managing General Partner solely because they 
are general partners of the Fund, a limited partner- 
ship in which the Fund’s investment adviser, FMR, is 
also a general partner. Applicants assert that since 
Section 2(a)(19) excludes from the definition of inter- 
ested persons of an investment company those 
individuals who would be interested persons solely 
because they are directors or owners of securities of 
an investment company, and since the Non-Managing 
General Partner is excluded from participation in the 
management of the Fund except in the limited 
circumstance described above, it is consistent with 
the purpsoses fairly intended by the policy and 
provisions of the Act to grant the requested 
exemption from the provisions of Section 2(a)(19). 


In addition to the undertakings and representations 
summarized above (including the fact that the only 
relationship of the Managing General Partners to the 
Fund or FMR to which the requested exemptive relief 
will apply will be their serving as general partners of 
the Fund), the Applicants also undertake that if there 
are changes in state laws concerning the taxation of 
dividens paid by corporations with respect to income 
received from government securities so that there is 
no longer any significant advantage to the partnership 
form, FMR will recommend to the Fund and the Fund 
will recommend to its shareholders that the form of 
the Fund’s organization be changed from a 
partnership to a corporation. 


Applicants state that, prior to a public offering of 
Shares, the Fund will be added as one of the named 
assureds in FMR’s existing errors and omisssions 
policy, up to a maximum amount of $10 million (with 
a $50,000 deductible for any one ciaim) and will be 
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named assured in indemnity bonds in an aggregate 
amount of $35 million. Applicants further state that 
they will take no action to cancel such policies and 
that, if such policies are cancelled by the insurance 
companies, it will seek to obtain comparable 
insurance. 


Applicants agree that any exemptive order granted 
may be conditioned upon the continued effectiveness 
of the above-described undertakings. They submit 
that the granting of the requested exemptions is 
necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
person, securities, or transactions from any provision 
of the Act or any rule or regulation under the Act, if 
and to the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 7, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a hear- 
ing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D.C. 20549. A copy of such 
request shall be served personally, or by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an 
attorney-at-law by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application herein 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the data of 
the hearing (if ordered) and any postponements 
thereof. 


By the Commission 


Georga A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 10562/January 17, 1979 


In the Matter of 


THE PAUL REVERE VARIABLE ANNUITY INSUR- 
ANCE COMPANY 


AND 


THE PAUL REVERE VARIABLE ANNUITY CONTRACT 
ACCUMULATION FUND 

18 Chestnut Street 

Worcester, MA 01608 


(812-4406) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM THE PROVISIONS OF SECTIONS 
27(c)(2) AND 26(a)(2)(C) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Paul Revere 
Variable Annuity Insurance Company (‘Paul 
Revere”), a stock insurance company organized under 
the laws of the State of Massachusetts, and The Paul 
Revere Variable Annuity Contract Accumulation Fund 
(“Accumulation Fund”), a separate account of Paul 
Revere registered under the Investment Company Act 
of 1940 (“Act”) as a diversified open-end investment 
company (collectively “Applicants”), filed an applica- 
tion on December 13, 1978, for an order granting 
exemption pursuant to Section 6(c) of the Act from 
the provisions of Sections 27(c)(2) and 26(a)(2)(C) of 
the Act. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Accumulation Fund, a separate account of Paul 
Revere was established for the purpose of funding 
variable annuity contracts. Paul Revere acts as the 
principal underwriter for the Accumulation Fund. One 
of the contracts currently issued by Paul Revere is the 
Group “Level Charge” Flexible Annuity Contract (the 
“Contract”) used to fund tax-qualified annuity plans 
under Section 403(b) of the Internal Revenue Code of 
1954, as amended. Presently Applicants assess a level 
initial sales charge of 5% on the gross purchase 
payments under the Contract. On sales of the 
Contract to employers with anticipated annual 
premiums in excess of $50,000, Applicants propose to 
assess a level 2% initial sales charge on the gross 
purchase payments and an administrative fee of the 
lesser of $50 or 0.5% of any amount of the contract 
value withdrawn prior to the annuity commencement 
date or the date of the annuitant’s death. 


Section 27(c)(2) and 26(a)(2)(C) 


Section 27(c)(2) of the Act, in pertinent part, makes it 
unlawful to sell any periodic payment plan certificate 
unless the proceeds of all payments on such certifi- 
cates are deposited with a custodian having the quali- 
fications described in Section 26(a)(1), and are held 
by such custodian under an agreement containing 
substantially the provisions required in Sections 
26(a)(2) and (3) of the Act. Section 26(a)(2)(C) pro- 
vides essentially that no payment to the depositor of, 
or a principal underwriter for, a registered unit invest- 
ment trust shall be allowed the trustee or the 
custodian as an expense except a fee, not exceeding 
such reasonable amount as the Commission may pre- 
scribe, as compensation for performing bookkeeping 
and other administrative duties normally performed by 
the custodian. 


Applicants request an exemption from the provisions 
of Sections 27(c)(2) and 26(a)(2)(C) of the Act, to the 
extent necessary, to permit the deduction of the 
administrative fee. Applicants submit that this 
administrative fee is intended to closely approximate 
the actual cost in processing these contract with- 
drawals. Applicants represent that the requested 
exemptions are necessary and appropriate in the 
public interest and are consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the 
following conditions: (1) that the deductions under 
the Contract for administrative services shall not 
exceed such reasonable amounts as the Commission 
shall prescribe and the Commission may reserve juris- 
diction for such purpose; and (2) that the payment of 
sums and charges out of the assets of the 
Accumulation Fund shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that 
Applicants consent to this condition shall not be 
determined to be a concession to the Commission of 
authority to regulate the payment of sums and 
charges out of such assets, other than the charges for 
administrative services, and Applicants reserve the 
right in any proceeding before the Commission, or in 
any suit or action in court, to assert that the 
Commission has no authority to regulate the payment 
of such other sums and charges. 


Section 6(c) 

Section 6(c) of the Act provides that the Commission, 
by order upon application, may conditionally or 
unconditionally exempt any person, security, or trans- 


action, or any class or classes of persons, securities 
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or transactions from any provision of the Act, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person, may, not later than February 12, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a state- 
ment as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof of 
service (by affidavit or, in the case of an attorney at 
law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of 
course following February 12, 1979, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 


this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10563/January 17, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10564/January 18, 1979 


In the Matter of 
COMMERCE INCOME SHARES, INC. 
and 


IMPACT FUND, INC. 
711 Polk Street 
Houston, Texas 77002 


(812-4391) 
(812-4392) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER (1) PURSUANT TO SECTION 17(b) OF THE 
ACT EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 17(a), AND (2) PURSUANT TO SECTION 
6(c) GRANTING AN EXEMPTION FROM RULE 22c-1 
UNDER THE ACT 


NOTICE IS HEREBY GIVEN that Commerce Income 
Shares, Inc. (“Commerce”) and Impact Fund, Inc. 
(“Impact”) (collectively, “Applicants”), both registered 
under the Investment Company Act of 1940 (“Act”) as 
open-end, diversified management investment com- 
panies, filed applications on November 10, 1978, and 
an amendment thereto on December 26, 1978, for an 
order: (1) pursuant to Section 17(b) of the Act 
exempting from the provisions of Section 17(a) the 
proposed sale by Impact of its assets to Commerce in 
exchange for shares of Commerce, and (2) pursuant to 
Section 6(c) of the Act exempting from the provisions 
of Rule 22c-1 the issuance of Commerce shares in the 
proposed sale at a price based on their net asset value 
as of the close of business on the business day next 
preceding the closing of the transaction. All 
interested persons are referred to the application and 
amendment on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants represent that the same individuals who 
serve Commerce as directors also serve Impact as 
directors, and that all but one of the officers of Impact 
hold the identical offices with Commerce. In addition, 
one of the directors and all but one of the officers of 
Impact and Commerce are employed by or are officers 
andor directors of Funds, Inc., the investment adviser 
for Commerce and Impact. Accordingly, Applicants 
State that they may be deemed to be under common 
control and, therefore, that they may be affiliated 
persons of each other. Section 2(a)(3)(C) of the Act 
defines affiliated person of another person to include 
any person under common control with such other 
person. 





Applicants state that pursuant to a Plan and Agree- 
ment of Reorganization (‘‘Agreement’’) between 
Commerce and. Impact, Impact will transfer all of its 
cash and securities, subject to Impact’s retention of 
assets sufficient to pay its liabilities and expenses, to 
Commerce in exchange for Commerce’s_ shares. 
Commerce will not assume liabilities of Impact in 
connection with the acquisition and subsequent dis- 
solution of Impact. Commerce has been informed by 
Impact that all of Impact’s assets consist of 
securities, cash, accounts receivable, claims, contract 
rights, and rights to tax-loss carry-forwards. 


The number of shares of Commerce to be issued is to 
be determined by dividing the aggregate value of the 
assets of Impact to be transferred to Commerce by the 
net asset value per share of Commerce, both to be 
determined as of the close of business on the busines 
day immediately preceding the closing date. 
Immediately after closing, Impact intends to cause the 
Commerce shares to be distributed to its shareholders 
of record, and as soon as possible thereafter, to 
inform each former Impact shareholder of the number 
of Commerce shares to which he is entitled. The valu- 
ation procedures to be applied to the Commerce 
shares and Impact assets are those which are set forth 
in the current Commerce prospectus. Applicants state 
that as of August 31, 1978, Commerce’s and Impact’s 
total net assets (including cash and cash equivalents) 


amount to approximately $47,130,055 and $10,175,927, 


respectively. No tax adjustments will be made in the 
net assets of either Impact or Commerce to reflect 
differences in unrealized appreciation and realized 
losses which either may have in its portfolio. 


Applicants state that the reorganization is contingent 
upon receipt of a ruling by the Internal Revenue 
Service to the effect that the transaction will 
constitute a tax-free reorganization and that no gain or 


loss will be recognized by Applicants or their 
shareholders as a result of the transaction. Applicants 
further represent that the Agreement is subject to 
approval by the holders of two-thirds of the out- 
standing voting securities of Impact. 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a regis- 
tered investment company, or any affiliated person of 
such an affiliated person, knowingly to sell to or 
purchase from such investment company any security 
or other property. Section 17(b) of the Act provides, 
however, in part, that the Commission shall, upon 
application, grant an exemption from such prohibition 
if evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid or 
received, are fair and reasonable and do not involve 
any overreaching on the part of any person concerned, 
and that the proposed transaction is consistent with 


the policy of each registered investment company 
concerned, and with the general purposes of the Act. 


Applicants state that the proposed acquisition may be 
deemed to involve the purchase and sale of securities 
and other property between affiliated registered 
investment companies and, therefore, may be 
deemed to violate Section 17(a) of the Act. However, 
Applicants represent that the terms of the proposed 
reorganization are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned and are consistent with the policies of each 
and with the general purposes of the Act. Applicants 
assert that the exchange will be on the basis of 
respective net asset values. Applicants state that as of 
August 31, 1978, Commerce had net unrealized 
appreciation of $98,478 and Commerce had realized 
losses of $3,223,074. Impact had unrealized 
appreciation of $355,068 and realized losses of 
$2,754,883 on that date. No tax adjustment will be 
made to reflect the differences in unrealized appreci- 
ation and realized losses of Applicants. Applicants 
assert that the potential tax consequences to an 
individual shareholder of the reorganized entity cannot 
practically be determined or accounted for in the 
consideration exchanged in the proposed reorgani- 
zation. Moreover, Applicants state that, in any event, 
such tax consequences would be minor. Applicants 
also point out that Commerce would violate its 
Articles of Incorporation if it were to issue its shares 
at less than their current net asset value. 


Applicants assert that consummation of the proposed 
transaction will eliminate the current duplication of 
certain expenses borne by the Applicants. In addition, 
Applicants represent that Impact’s expense ratio is 
expected to be reduced by approximately 0.5% as a 
result of the transaction. Commerce will benefit in 
that it will acquire compatible portfolio securities on 
which brokerage expenses have already been paid. 
Finally, Applicants contend that the investment 
objectives of both Commerce and Impact contain 
flexibility to emphasize either common stocks, bonds 
and/or cash equivalents, although Commerce places a 
greater emphasis on current income. 


Rule 22c-1 under the Act provides, in part, that no 
registered investment company shall sell, redeem, or 
repurchase any redeemable security of which it is the 
issuer except at a price based on the current net asset 
value of such security which is next computed after 
receipt of a tender of such security for redemption or 
of an order to purchase or sell such security. Appli- 
cants state that because under the Agreement, the 
respective net asset values of each will be determined 
as of the close of business on the business day 
immediately preceding the reorganization, the 
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issuance by Commerce of shares of its capital stock 
in the reorganization may not comply with Rule 22c-1. 


Section 6(c) of the Act provides, in part, that the 
Commission may by order, upon application, exempt 
any person, security, or transaction from any 
provision of the Act or any rule thereunder, if and to 
the extent that such exemption is necessary or 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Applicants submit that the timing of the determi- 
nation of net asset values of the Applicants is 
appropriate. Applicants submit that such timing will 
not give rise to the speculative activity which Rule 
22c-1 was designed to prohibit. Therefore, Applicants 
state that the granting of the exemption is appropriate 
in the public interest and consistent with the 
protection of investors and with the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 12, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 658/January 16, 1979 


Admin. Proc. File No. 3-5624 


In the Matter of 


T. ROWE PRICE AND ASSOCIATES, INC. 
(801-856) 
Baltimore, Maryland 


ORDER INSTITUTING PROCEEDINGS AND FINDINGS 
AND ORDER IMPOSING REMEDIAL SANCTION 


The Commission deems it appropriate that public 
administrative proceedings pursuant to Section 203(e) 
of the Investment Advisers Act of 1940, be and they 
hereby are, instituted with respect to T. Rowe Price 
and Associates, Inc. (“Rowe Price”), a registered 
investment adviser. 


The Division of Enforcement alieges that Rowe Price 
in operating a ‘“mini-account” service known as 
Managed Portfolio Program (“MPP”) from May 1972 
until the present willfully violated Section 206 of the 
Investment Advisers Act of 1940 in that it failed to 
adequately and accurately disclose in certain promo- 
tional literature and otherwise to actual and 
prospective MPP clients the amount of individualized 
treatment provided to each MPP account and the 
extent to which investment decisions for MPP 
accounts would be made and implemented based 
upon “model portfolios”. 


In connection with this administrative proceeding, 
Rowe Price has submitted an Offer of Settlement 
which the Commission has determined to accept. 
Without admitting or denying the allegations herein, 
Rowe Price consents to the findings and sanctions set 
forth below. 


On the basis of the Order for Proceeding and the Offer 
of Settlement, it is found that Rowe Price willfully 
violated Section 206 of the Advisers Act; and it is 
therefore in the public interest to impose the sanction 
and accept the provisions of the Offer of Settlement. 


Accordingly, IT IS ORDERED that T. Rowe Price be, 
and hereby is censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 
Release No. 659/January 16, 1979 


Admin. Proc. File No. 3-5625 
In the Matter of 


OLYMPIAN FINANCIAL SERVICES, INC. 
(File No. 801-11577) 


E. DUANE BIGSBY 
4135 East Newland 
West Bloomfield Township, Michigan 48033 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING REMEDIAL SANCTIONS 


The Commission deems it necessary that public pro- 
ceedings pursuant to Sections 203(e) and 203(f) of the 
Investment Advisers Act of 1940 be instituted against 
Olympian Financial Services, Inc., a registered invest- 
ment adviser, and E. Duane Bigsby, president and 
sole shareholder of Olympian Financial Services, Inc. 


In anticipation of this administrative proceeding, 
Olympian Financial Services, Inc. and E. Duane 
Bigsby have submitted an offer of settlement which 
the Commission has determined to accept. Solely for 
the purpose of these proceedings and any other pro- 
ceedings pursuant to specified sections of the 
Securities Act of 1933, Securities Exchange Act of 
1934, Investment Advisers Act of 1940 (“Investment 
Advisers Act”), Investment Company Act of 1940, and 
Securities Investor Protection Act of 1970, and 
without admitting or denying the findings herein, 
respondents consent to the findings and sanctions set 
forth below. 


Accordingly, IT IS ORDERED that proceedings pur- 
suant to Section 203(e) and 203(f) of the Investment 
Advisers Act be, and they hereby are, instituted. 


On the basis of the order for proceedings and the offer 
of settlement, it is found that Olympian Financial 
Services, Inc. willfully violated, and E. Duane Bigsby 
willfully aided and abetted violations of, Sections 204; 
205(1); 205(2); 206(1), (2) and (4) of the Investment 
Advisers Act, and Rules 204-1(b); 204-2(a); 204-2(e); 
and 206(4)-1 thereunder. Specifically, the violations 
relate to the receipt of excessive compensation based 
upon a share of capital gains in client accounts; mis- 
leading and deceptive advertising; use of a “hedge” 
clause in advisory contracts; the absence of a non- 
assignability clause in advisory contracts; failure to 
maintain required investment adviser books and 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the offer of 
settlement. 


Accordingly, IT iS ORDERED that the registration as 
an investment adviser of Olympian Financial Services, 
Inc. be, and it hereby is, revoked; and it is further 


ORDERED that E. Duane Bigsby be, and he hereby is, 
barred from being associated with any investment 
adviser, effective at the opening of business on the 
second Monday after the date of this order; provided 
that, after three (3) years from the effective date of 
this order, E. Duane Bigsby may apply to the 
Commission to become associated with an 
investment adviser in a non-superviso., and non- 
proprietary capacity, upon a showing of adequate 
supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 660/January 17, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6016/January 17, 1979 








LITIGATION 





Litigation Release No. 8641/January 11, 1979 


UNITED STATES OF AMERICA v. WALTER WILSON 
CARTER, JR., ROBERT TEMP, RICHARD DANIEL 
FREEMAN and ALAINE CARTER TEMP (W.D. 
Tx.)(Criminal No. SA-78-CR-015, formerly SA-77- 
CR-238) 


Michael J. Stewart, Administrator of the Fort Worth 


records; and failure to file a required amendment to @Regional Office of the Securities and Exchange 


the investment adviser registration. 


Commission and Jamie C. Boyd, United States 
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Attorney, Western District of Texas, today jointly 
announced that on December 21, 1978, Federal 
District Judge Dorwin W. Suttle, at San Antonio, 
Texas, sentenced Robert Temp, San Antonio, Texas, 
and Richard Daniel Freeman, San Francisco, Cali- 
fornia, to eight years imprisonment each, and Alaine 
Carter Temp, San Antonio, to six years imprisonment. 
These defendants on November 9, 1978, after a five- 
week trial, had been convicted by a jury of mail fraud 
and interstate transportation of property taken by 
fraud. Walter Wilson Carter, Jr., who had pled guilty 
to one count of mail fraud on September 27, 1978, 
was sentenced to three years imprisonment. 


These convictions were based upon the defendants’ 
participation in a scheme which involved the offer and 
sale of working interests in oil and gas leases, 
including contracts for the drilling and/or workover of 
oil and gas wells on certain South Texas leases. 


At trial, the jury found that the defendants made false 
and misleading representations concerning (a) the 
ownership and operation of certain oil and gas leases, 
(b) the expenditure of investor money provided under 
contracts for drilling and/or workover of oil and gas 
wells, and (c) the amount of income to be expected 
from increased oil and gas production resulting from 
the purported drilling and/or workover of certain 
wells. Additionally, the defendants were found guilty 
of diverting investor funds. 


For further information see Litigation Releases Nos. 
7561, 7613, 7656, 8224, and 8605. 





Litigation Release No 8642/January 11, 1979 


U.S. v. RICHARD P. CURRAN ET AL. (9th Circuit No. 
77-2798) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, announced that on December 11, 1978 
the United States Court of Appeals for the Ninth 
Circuit affirmed the convictions of Richard P. Curran 
of Malibu, California, William Hetrick of Tustin, 
California and Martin Rose of Scottsdale, Arizona of 
various counts of mail fraud, securities fraud and 
interstate transportation of money obtained by fraud 
in connection with the purchase and sale of various 
interests in land contracts offered for sale and sold by 
Cochise College Park, Inc. 


The Court reversed the convictions of Robert Kenneth 
Lewkowitz of Phoenix, Arizona and Hal Franklin Ely of 
Foster City, California on similar charges. 
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For further information see Litigation Releases Nos. 
5315, 5399, 5427, 5445, 7571, 7946, 8064 and 8154. 





Litigation Release No. 8643/January 12, 1979 


SEC v. LAND RESEARCH INVESTMENT CO., INC. 
(D. Hawaii, Civil Action No. 78-0371) 


Jack H. Bookey, Administrator of the Seattle Regional 
Office of the Securities and Exchange Commission 
announced that on December 29, 1978, the Honorable 
Samuel P. King, District of Hawaii, after a five day 
hearing on the Commission’s Motion for Preliminary 
Injunction and Appointment of a Temporary Receiver, 
entered an order preliminarily enjoining Dennis J. 
Krum (Krum), Land Research Investment Co., Inc. 
(“LR&I”), LR&l Development Co., Inc., its subsidiary, 
and three limited partnerships, LR&!l Development |, 
LR&l Development II and LR&l Development IV from 
violations of the anti-fraud provisions of the Securities 
Act of 1933 and the Exchange Act of 1934 in 
connection with the sale of debentures, limited 
partnerships interests and any other securities. The 
court appointed a temporary receiver for all corporate 
defendants except LR&l Development | which is in 


Chapter XII bankruptcy. Prior to the beginning of the 
hearing, defendant Joseph H. Green (“Green”) con- 
sented to the entry of a decree of preliminary 


injunction without admitting or denying the 
allegations of the complaint. Krum and Green are 
required to make an accounting to the Court and the 
receiver of all transactions with the corporations 
exceeding $1,000 within 60 days. The order provides 
that the receiver will file a report on certain affiliated 
transactions within a reasonable time. The Court has 
issued a freeze on all assets of the corporations until 
the temporary receiver assumes his duties. 


The Complaint alleges a scheme to defraud debenture 
purchasers of LR&l and LR&! Development | by failing 
to disclose, among other things, the losses from 
operations over a period of years, mismanagement by 
corporate officers, a course of conduct designed to 
enrich corporate officers through loans, commission 
advances and profit sharing agreements and the risk 
involved in buying long term subordinated debentures. 


The Complaint also alleges that investors in three 
limited partnerships were given no financial 
information of the parent company or its subsidiary, 
the general partner, at a time when both companies 
were losing money from operations. 








Litigation Release No. 8644/January 12, 1979 


UNITED STATES v. 
(W.D./LA., 
78-3001 9) 


FRANKLIN HUNTER JONES 
MONROE DIV.)(CR. ACTION NO. 


Michael J. Stewart, Administrator of the Commis- 
sion’s Fort Worth Regional Office, Jule B. Greene, 
Administrator of the Commission’s Atlanta Regional 
Office, and Edward L. Shaheen, United States 
Attorney for the Western District of Louisiana, today 
jointly announced that on January 5, 1979, Franklin 
Hunter Jones of West Monroe, Louisiana, was 
sentenced by Federal District Judge Tom Stagg at 
Shreveport to serve three years in a federal 
penitentiary. 


Jones pled guilty on December 12, 1978, to one count 
of a four-count indictment charging him with fraud in 
connection with an offering of interests in a limited 
partnership formed for the purpose of drilling an oil 
and gas well to be located in Union County, Arkansas. 





Litigation Release No. 8645/January 15, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
OMNI-RX HEALTH SYSTEMS, ET AL. (UNITED 
STATES DISTRICT COURT FOR THE CENTRAL 
DISTRICT OF CALIFORNIA, CIVIL ACTION NO. 
78-3080 (WMB)) 


The Securities and Exchange Commission announced 
that the United States District Court for the Central 
District of California entered Final Judgments of 
Permanent Injunction against Alvin Markovitz, Myron 
Koch, Edward Dickstein, Merv Newell and Imperial 
West Medical Group (“Imperial West”), defendants in 
S.E.C. v. Omni-Rx Health Systems, et al., an action 
instituted by the Commission on September 1, 1976.1 
Omni-Rx Health Systems (“Omni-Rx”) of Hawthorne, 
California, was formerly in the business of providing 
administrative and ancillary services to affiliated 
medical groups and others. Dickstein, Markovitz, 
Koch and Newell held the positions of president and 
chairman, secretary, treasurer and vice president 
respectively in Omni-Rx. Imperial West was a medical 





1See Litigation Release No. 7540/September 1, 1976. 


partnership of Dickstein, Markovitz and a private 
medical corporation owned by Koch. The defendants 
consented to entry of the judgments without 
admitting or denying the allegations contained in the 
Commission’s complaint. 


The Commission alleged in its complaint that the five 
consenting defendants, acting singly and in concert, 
engaged in a fraudulent course of conduct beginning 
in about mid 1972. As a part of the course of conduct, 
according to the complaint, they transferred $670,000 
of the proceeds of a December 21, 1972 public 
offering of Omni-Rx’s common stock to Imperial West 
and its partners who used the money to pay off their 
personal bank loans. The transfer of the proceeds was 
alleged to have been part of a scheme to create the 
appearance that Omni-Rx was in good financial 
condition through the temporary shifting of Omni-Rx’s 
debt obligations to the three Imperial West partners 
immediately before the public offering. The complaint 
alleged that following the transfer of the proceeds, 
Omni-Rx and the 4 individual defendants began an 
extensive concealment effort. As a part thereof, 
according to the complaint, the Company filed false 
and misleading reports with the Commission and 
issued false and misleading reports to its share- 
holders and others. 


The complaint further alleged that the registration 
statement filed in connection with the public offering 
contained false and misleading statements and 
omitted material disclosures. In the financial state- 
ments, net income, accounts receivable due from the 
affiliated medical groups, and capitalized costs in 
connection with the offering were allegedly 
over-stated by reason of the failure to provide 
necessary reserves against the receivables and the 
improper capitalization of certain accounting and 
auditing fees. The receivables from affiliates were 
allegedly improperly presented as a current asset in 
the balance sheet. Omni-Rx failed to disclose in the 
prospectus that the affiliated medical groups had 
incurred losses greater than the profits reported by 
Omni-Rx, according the the complaint. Omni-Rx also 
failed to disclose, according to the compiaint, that it 
had a working capital deficit; and that it was going to 
transfer, after the offering, certain proceeds of the 
offering to Imperial West and its partners in order to 
pay off their bank loans. The complaint alleged that 
the use of proceeds section in the prospectus was 
false and, in addition, that a false statement was 
made in the registration statement with respect to 
estimated accounting fees incurred in connection with 
the public offering. Additional allegations were made 
concerning an Annual Report filed with the 
Commission by Omni-Rx for its 1973 fiscal year. The 
complaint further alleged that the individual 
defendants aided and abetted a manipulation of the 
market in Omni-Rx common stock in 1973. 
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The Court enjoined the five consenting defendants 
from violating the antifraud, corporate reporting, 
proxy and registration statement provisions of the 
Securities Act of 1933 and the Securities Exchange 
Act of 1934. The individual defendants were ordered to 
comply with undertakings not to serve as officers or 
directors of any issuer having publicly held securities. 
In addition, the judgments against the defendants 
Markovitz, Koch and Dickstein require that they 
contribute to a fund the contents of which are to be 
distributed under terms specified in the ‘judgments. 
Markovitz is to contribute $350,000 and his interests 
in 3 parcels of real estate;“ Koch is to contribute 
$200,000 into the fund; and Dickstein is required to 
contribute $525,000;4 The contributions are to be held 
in escrow for periods of time during which they may 
be used to settle or pay judgments in other litigation, 
involving many of the same factual allegations, 
including a class action suit on behalf of Omni-Rx 
shareholders, and actions by the State of California 
and by a special master appointed in an action by the 
State. Absent such settlements, the defendants must 
present a plan, satisfactory to the Commission and 
approved by the Court, for distribution of the escrow 
fund to, among others, past and present shareholders 
of Omni-Rx. 





Litigation Release No. 8646/January 16, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
MILLINGTON LOCKWOOD 

(United States District Court for the Southern District 
of New York) (Civil Action Ne. 79- ) 


The Securities and Exchange Commission today 
announced that the United States District Court for 
the Southern District of New York has entered a Final 
Judgment of Permanent Injunction enjoining Milling- 
ton Lockwood (“Lockwood”) of Buffalo, New York, 
from further violations of the anti-fraud provisions of 





2Markovitz has also settled related state court 
actions. 


3The $200,000 will be paid over an 18 month period. 


40f the $525,000 to be contributed by Dickstein, 
$225,000 will be in the form of a letter of credit which 
expires 90 days after its issuance absent a settlement 
of certain other litigation involving many of the same 
factual allegations. 
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the Securities Exchange Act of 1934. Lockwood con- 
sented to the entry of the Final Judgment of 
Permanent Injunction without admitting or denying 
the allegations of the Commission’s Complaint, which 
was also filed today. 


The Complaint alleged that Lockwood violated the 
anti-fraud provisions by purchasing the common 
stock of Niagara Frontier Services, Inc. (“NFS”) on 
the basis of material non-public information con- 
cerning a proposed acquisition of NFS by Sports- 
systems Corporation (“Sportsystems”) of Buffalo, 
New York. The Complaint alleged that Lockwood, a 
vice-president of Sportsystems, was informed by a 
senior executive of Sportsystems on July 10, 1978, 
that Sportsystems was considering acquiring NFS for 
$70 to $80 million, that negotiations were already in 
progress, and that Sportsystems had already 
discussed with its bank the financing of a $60 to $70 
million ten year loan. Lockwood then went to the 
bank to discuss the terms of the financing according 
to the Complaint. According to the Complaint, 
Lockwood purchased 1,000 shares of NFS common 
stock at an average price of $19’ per share based 
upon the information immediate following his dis- 
cussion with the bank officers. After the close of 
trading on Friday July 14, 1978, NFS announced that 
it had entered into discussions with an unnamed party 
concerning the possible acquisition of NFS. At about 
10:58 a.m. on July 17, 1978, Sportsystems announced 
that it had offered to acquire NFS at $36 per share. On 
November 15, 1978 Sportsystems announced the with- 
drawal of its offer. Lockwood thereafter sold the 
1,000 shares at a loss. 





Litigation Release No. 8647/January 16, 1979 


SEC v. PETER J. BONASTIA, ET AL. Civil Action No. 
78-496 (D.N.J. 1978) 


Paul F. Leonard, Administrator of the Washington 
Regional Office, and Thomas H. Monahan, Assistant 
Administrator of the Philadelphia Branch Office of the 
Securities and Exchange Commission, announced 
that on December 13, 1978, the Honorable Vincent P. 
Biunno, United States District Court Judge for the 
District of New Jersey, pursuant to the Commission’s 
Motion for Summary Judgment or in the Alternative 
for a Preliminary Injunction, entered an Order for 
Summary Judgment by Declaration which found that 
Terrence C. Madden (“Madden”) of Murray Hill, New 
Jersey, had engaged in acts, practices and courses of 
business in violation of the securities registration, 
anti-fraud and customer protection provisions of the 
federal securities laws. 





The Court determined that Madden knew or should 
have known, and acted in wilful and reckless dis- 
regard of material facts in connection with the offer 
and sale of interests in limited partnerships 
syndicated by Investors Economic Systems, Inc. from 
1974 to 1977. 


The Court declined to issue an injunction since 
Madden is not currently engaged in any business 
activities subject to the federal securities laws. In this 
connection, should Madden propose to engage in 
any such activities in the future, the Court ordered 
him to give the Commission prior notification. 


For further information see Litigation Release Nos. 
8333 and 8468. 





Litigation Release No. 8648/January 16, 1979 


UNITED STATES OF AMERICA v. FREDERICK C. 
BERCKEFELDT (D. Kansas) (Criminal No. 78-40027- 
01) 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office, and James P. Buchele, United States 
Attorney for the District of Kansas, jointly announce 
that Frederick C. Berckefeldt of Topeka, Kansas, on 
October 25, 1978 plead guilty to two counts of invest- 
ment adviser fraud in connection with the sale of 
common stock of F.C. Berckefeldt & Co. (“FCB”), a 
Topeka investment adviser, to clients of the FCB. 
Federal District Judge Richard D. Rogers, Topeka, 
sentenced Berckefeldt to three years imprisonment on 
each count to run concurrently. Thereafter, 
Berckefeldt was ordered to be confined in a treatment 
institution for a period totalling one month, with the 
remaining time on each count to be served on 
probation. As a condition of probation, Berckefeldt 
was further ordered to perform five hours per week of 
community service for a period of six months at the 
direction of the probation department. 


The information alleged, among other things, that 
Berckefeldt misused client funds and made material 
misrepresentations to investors concerning, among 
other things, the value of FCB stock, the profitability 
and business prospects of FCB, the segregation of 
client funds and guarantees to repurchase FCB stock. 


For further information, see Investment Advisers Act 
of 1940 Release No. 540. 





Litigation Release No. 8649/January 16, 1979 


SEC v. CENTURY MORTGAGE CO., LTD., ET AL. (D. 
Utah, C-77-0049) 


The Denver Regional Office and the Salt Lake Branch 
Office of the Securities and Exchange Commission 
announced that on January 4, 1979, the Honorable 
Aldon J. Anderson, Chief Judge of the United States 
District Court for the District of Utah, issued a Final 
Judgment of Permanent Injunction against Stephen R. 
Gilliland, a Salt Lake City, Utah attorney, and Timothy 
R. White, of Newport Beach, California, formerly of 
Salt Lake City, Utah and Phoenix, Arizona. The judg- 
ment, in substance, enjoins the defendants from 
violating the registration requirements and antifraud 
provisions of the Securities Act of 1933, as amended, 
and the antifraud provisions of the Securities 
Exchange Act of 1934, as amended, in connection 
with the offer, purchase, or sale of promissory notes, 
evidences of indebtedness, and investment contracts 
issued by Century Mortgage Co., Ltd., a Utah 
corporation, or any other security. The judgment was 
issued after a trial on the merits. In connection with 
the issuance of the judgment, the Judge also filed a 
Memorandum Opinion and Order in lieu of findings of 
fact and conclusions of law. 


For further information, see Litigation Releases Nos. 
7801, 7814, 7845, 7975, 8071 and 8312. 
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ACCOUNTING SERIES 
Release No. 254A/January 15, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 5973A/January 15, 1979 








SECURITIES INVESTOR PROTECTION ACT 
OF 1970 





SECURITIES INVESTOR PROTECTION ACT OF 1970 
Release No. 83/January 17, 1979 


AGENCY: Securities and Exchange Commission. 
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ACTION: Final rules. 

SUMMARY: The Commission has approved rules 
submitted by the Securities Investor Protection 
Corporation (“SIPC”) establishing, for the purpose of 
SIPC protection, the various separate capacities in 
which a customer may hold more than one account, 
each eligible for the maximum amount of SIPC pro- 
tection. In order that the general public be given 
notice of, and access to, these and future SIPC rules 
which have force and effect as if promulgated by the 
Commission, such rules will be published in the 
FEDERAL REGISTER and the Code of Federal Regula- 
tions (“CFR”). 


EFFECTIVE DATE: October 20, 1978. 


FOR FURTHER INFORMATION CONTACT: Robert 
J. Millstone, Senior Special Counsel, Division of 
Market Regulation, Securities and Exchange Commis- 
sion, Washington, D.C. 20549, (202) 755-8777. 


SUPPLEMENTARY INFORMATION: The Commis- 
sion, on October 20, 1978, approved the Series 100 
and Series 200 Rules of SIPC, which were published 
for comment in Securities Investor Protection Act 
Release Numbers SIPC-70 and SIPC-71 at 43 FR 30953 
(July 18, 1978). SIPC provides certain protection to 
customers of member broker-dealers which experi- 
ence financia! difficulty. The approved rules are 
entitled “Accounts of ‘Separate’ Customers of SIPC 
Members,” and “Accounts Introduced by Other 
Brokers or Dealers,” respectively. The Series 100 
Rules set forth the manner for determining which 
accounts maintained by a customer with a member of 
SIPC will be deemed separate customer accounts for 
purposes of SIPC protection. The Series 200 Rules 
provide the standards under which a_ securities 
account that is carried on a fuily disclosed basis by a 
SIPC member will be extended SIPC protection 
separate from that which is provided an account main- 
tained directly by that member for the same customer. 


These rules have been adopted under procedures 
established by the Securities Investor Protection Act 
(the “SIPC Act”), which gives SIPC authority, subject 
to Commission approval, to promulgate rules in 
certain areas. That authority which is patterned after 
the rulemaking authority given to self-regulatory 
organizations by the Securities Exchange Act of 1934, 
requires SIPC rules to be filed with the Commission 
and published for comment. Following publication, 
the Commission, within certain time limits, must 
approve the rules or institute proceedings to 
determine whether the rules should be disapproved. 


In considering whether to approve rules submitted by 
SIPC, Section 3(e)(2)(D) of the SIPC Act provides that 
the Commission “shall approve a proposed rule 
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change if it finds that such proposed rule change is in 
the public interest and is consistent with the purposes 
of [the SIPC Act].” Section 3(e)(2)(D) also provides 
that “any proposed rule change so approved shall be 
given force and effect as if promulgated by the 
Commission.” 


The effect of SIPC’s rules is unique. SIPC is not an 
agency or establishment of the United States Govern- 
ment' but is empowered to promulgate rules that, 
upon Commission approval, have the force and effect 
of Commission rules—that is, rules which affect all 
persons and not just SIPC members. In contrast, the 
rules of self-regulatory organizations directly bind 
only persons who voluntarily submit to the organi- 
zations’ jurisdiction. 


In order that the general public be given the same 
notice of, and access to, SIPC rules as other rules of 
general applicability, the text of SIPC rules having 
force and effect as if promulgated by the Commission 
will be published in the CFR as well as in the 
FEDERAL REGISTER. To that end a new Part 300 of 
Chapter Il of Title 17 of the CFR is established as 
follows: 


PART 300—RULES OF THE SECURITIES INVESTOR 
PROTECTION CORPORATION 


ACCOUNTS OF “SEPARATE” CUSTOMERS OF SIPC 
MEMBERS 


Sec. 
300.100 General. 
300.101 Individual accounts. 


300.102 Accounts held by executors, administrators, 
guardians, etc. 


300.103 Accounts held by a corporation, partnership 
or unincorporated association. 


300.104 Trust accounts. 
300.105 Joint accounts. 


ACCOUNTS INTRODUCED BY OTHER BROKERS OR 
DEALERS 


300.200 General. 


300.201 Accounts introduced by same or different 
broker or dealer. 





TSection 3(a)(1}(A) of the SIPC Act. 


~ 





(Authority: Sec. 3, 84 Stat. 1636, as amended; 15 
U.S.C. 78ccc.) 


Note: The numbers to the right of the decimal points 
correspond with the respective rule numbers of the 
rules of the Securities Investor Protection Corporation 
(hereinafter referred to as “SIPC”’). 


Explanatory note: Pursuant to Section 3(e)(2)(D) of 
the Securities Investor Protection Act of 1970 (herein- 
after referred to as “the Act”), the Securities and 
Exchange Commission (hereinafter referred to as “the 
Commission”) shall approve a proposed rule change 
submitted by the Securities Investor Protection 
Corporation if it finds that such proposed rule change 
is in the public interest and is consistent with the 
purposes of the Act, and any proposed rule change so 
approved shall be given force and effect as if promul- 
gated by the Commission. The rules of this Part 300 
have been so approved. 


ACCOUNTS OF “SEPARATE” CUSTOMERS OF SIPC 
MEMBERS 


§ 300.100 General. 


(a) For the purpose of sections 9(a)(2) and 16(12) of 
the Securities Investor Protection Act (hereinafter 
referred to as “the Act”), these rules will be applied in 
determining what accounts held by a person with a 
member of SIPC (hereinafter called a “member’”) are to 
be deemed accounts held in a capacity other than his 
individual capacity. 


(b) Accounts held by a customer in different 
capacities, as specified by these rules, shall be 
deemed to be accounts of “separate” customers. 


(c) A “person” as used in these rules includes, but is 
not limited to, an individual, a corporation, a partner- 
ship, an association, a joint stock company, a trust, 
an unincorporated organization, or a government or 
political subdivision thereof. 


(d) The burden shali be upon the customer to 
establish each capacity in which he claims to hold 
accounts separate from his individual capacity. 

§ 300,101 Individual accounts. 

(a) Except as otherwise provided in these rules, all 
accounts held with a member by a person in his own 
name, and those which under these rules are deemed 


his individual accounts, shall be combined so as to 
constitute a single account of a separate customer. 


(b) An account held with a member by an agent or 
nominee for another person as a principal or 
beneficial owner shall, except as otherwise provided 


in these rules, be deemed to be an individual account 
of such principal or beneficial owner. 


§ 300.102 Accounts held by executors, 
trators, guardians, etc. 


adminis- 


(a) Accounts held with a member in the name of a 
decedent or in the name of his estate or in the name 
of the executor or administrator of the estate of the 
decedent shall be combined so as to constitute a 
single account of a separate customer. 


(b) An account held with a member by a guardian, 
custodian, or conservator for the benefit of a ward or 
for the benefit of a minor under the Uniform Gifts to 
Minors Act or in a similar capacity shall be deemed to 
be held by such guardian, custodian, or conservator in 
a different capacity from any account or accounts 
maintained by such person in his individual capacity. 


§ 300.103 Accounts held by a corporation, partner- 
ship or unincorporated association. 


A corporation, partnership or unincorporated associ- 
ation holding an account with a member shall be 
deemed to be a separate customer distinct from the 
person or persons owning such corporation or 
comprising such partnership or unincorporated 
association if on the filing date is existed for purpose 
other than primarily to obtain or increase protection 
under the Act. 


§ 300.104 Trust accounts. 


(a). A trust account held with a member shall be 
deemed a “qualifying trust account” if it is held on 
behalf of a valid and subsisting express trust created 
by a written instrument. No account held on behalf of 
a trust that on the filing date existed primarily to 
obtain or increase protection under the Act shall be 
deemed to be a qualifying trust account. 


(b) A qualifying trust account held with a member 
shall be deemed held by a separate customer of the 
member, distinct from the trustee, the testator or his 
estate, the settlor, or any beneficiary of the trust. 


(c) Any account held with a member on behalf of a 
trust which does not meet the requirements of 
paragraph (a) of this rule shall be deemed to be an 
individual account of the settlor of the trust on behalf 
of which the account is held. 


§ 300.105 Joint accounts. 


(a) A joint account shall be deemed to be a “quali- 
fying joint account” if it is owned jointly, whether by 
the owners thereof as joint tenants with the right of 
Survivorship, as tenants by the entirety or as tenants 
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in common, or by husband and wife as community 
property, but only if each co-owner possesses 
authority to act with respect to the entire account. 


(b) Subject to paragraph (c) of this rule, each quali- 
fying joint account with a member shall be deemed 
held by one separate customer of the member. 


(c) All qualifying joint accounts with a member 
owned by the same persons shall be deemed held by 
the same customer so that the maximum protection 
afforded to such accounts in the aggregate shall be 
the protection afforded to one separate customer of 
the member. 


(d) A joint account with a member which does not 
meet the requirements of paragraph (a) of this rule 
shall be deemed to be an individual or qualifying joint 
account of the co-owner or co-owners having the 
exclusive power to act with respect to it. 


ACCOUNTS INTRODUCED BY OTHER BROKERS OR 
DEALERS 


§ 300.200 General. 
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A person having one or more accounts cleared by the 
member on a fully disclosed basis for one or more 
introducing brokers or dealers is a customer of the 
member and shall be protected with respect to such 
account or accounts without regard to the protection 
available for any other account or accounts he may 
have with the member. 


§ 300.201 Accounts introduced by same or different 
broker or dealer. 


All accounts of a person which are introduced by the 
same broker or dealer shall be combined and 
protected as the single account of a _ separate 
customer, unless such accounts are maintained in 
different capacities as specified in §§ 300.100-300.105; 
accounts introduced by different brokers or dealers 
shall be protected separately. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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